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IHOCEBHA IMTPABUJIA ITIOCTYIIKA Y T PABAHCKUM U
HPUBPEAHUM CIIOPOBUMA MAJIE BPEJHOCTH

Ca:xerak: Y paay Cy IpuKa3aHe 3aKOHCKE 0Jipei0e, CTAaBOBH CYJICKE MpaKce
U MUIUUbCHA MPAaBHE HAYKE O MOCEOHOM MOCTYIKY y TMapHHUIaMa O CIIOPOBUMA MaJie
BpeaHoctr. O0jalmeH je mojaM, HCTOPHjaT M 3Hauaj] MamdHoT cropa. [locebHO cy
pasMoTpeHa IHTamba Koja ce TUIy IIeH3yca, OJHOCHO TPAaHWYHE BPEITHOCTH TIpeIMe-
Ta CrIopa OJl KOje 3aBHCH IPUMEHA OBE MOCEOHE BPCTE MOCTYINKA. YKa3aHO je Ha
mpo0JIeM BEMKOT Opoja MOCTyMmaKa y MaJIHdHAM CIIOPOBHMA, YHja j€ BPETHOCT TO-
JMKO HUCKAa Ja He OM Tpeballo TOKpEeTaTH MEXaHW3aM CyJCKe 3allTHUTe, Kao M Ha
HEOITXOTHOCT MPONUCHBakha MUHUMAITHOT IIEH3yCa 3a JI03BOJbEHOCT Tyx0e. C nmpyre
CTpaHe, MPEBUCOKO MPOIMUCAHU [IEH3YC Y CIOPOBHMA MaJie BPEIHOCTH HE OJIroBapa
€KOHOMCKO]j CHa3H rpaljaHa, IITO JIOBOJU J0 CMamkEmha KBATUTETA CY/ICKE 3allITUTE Y
CIIOPOBHMMA KOjH 32 CTPaHKy MMajy BEIUKU 3Hauaj. 3aTHM Cy aHAIM3HpAHE HajBax-
HUje crenu(pUIHOCTH MATHYHOT CIOpPa, KOje Ce MCMOJhaBajy y MOCIEAUIIaMa U30C-
TaHKa CTpaHaKa ca POYUINTA 33 TJIAaBHY PAClpaBy, Kao M y OrpaHUYCHY KaTOCHUX
pasiiora MCKJby4eHeM MNpHHLUNA beneficium novorum. IlpukazaH je NpoOlECHO-
MpaBHMU 3HA4Yaj M30CTaHKa TYXKUOLA, KOJH C€ OIie[a Y HACTynamy (DUKIHje TOB-
nadema Tyx0e. Takohe, aHATU3UPAHH CY YCIOBH 32 JOHOIICHE Mpecye 300T H30c-
TaHKa Kao TMOCJIEANIE HEJ0IacKa TY»KEHOT Ha POYHIIITE 32 TJIaBHY paciipaBy, Koja ce
3acHUBa Ha (DUKIMjU NIPHU3HAKA YHELCHUIA. YKA3aHO je Ja ce OJUIyKa KOjoM ce pe-
[IaBa CIop Malie BPEJIHOCTH HE MOXe MOOMjaTH 300T MOTrPENIHO HIH HEMOTIYHO
yTBp)EHOT YNECHUYIHOT CTama, Beh camo 300T arncoiyTHO OUTHE MOBpee onpenada
MapHUYHOT TOCTYMKa W 300T MOrpeIIHe MpUMEHe MaTepujaHor mpaBa. Ha kpajy,
JIaTU Cy MPEIUIO3H 3a U3MEHY 3aKOHA, Y IUJbY OJIAKIIAKka MPUMEHE MPOIECHUX HOP-
MU 1 nioBehama e(hUKACHOCTH MOCTYIIKA.

KibyuHe peun: criop Majie BpeIHOCTH; IOBJIAYEHE TY)O0€, Ipecy1a 300r H30-
cTaHka; xanba; beneficium novorum.
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YBoa

Onpendama I'mape XXXIII 3akoHa 0 MapHUIHOM TOCTYIIKY TIpemBul)eHa cy
noceOHa MpaBuIIa MOCTYINakKa y CIIOPOBHMa Majie BpeIHOCTH, Koja oMoryhaBajy jea-
HOCTaBHE W jeTHHM]je HAYMHE 33 MapHUYCHE. ,,CTIOp Malie BPeJHOCTH MPECTaBIha
jemHy Bpcery ckpahenor moctymka. CBpxa OBOT ITOCTYIIKA je Ja C€ CIOp IINTO Ipe
okonua” (IIpasuu cta BTC, 2005).

[Moceban mocTynak pelylypaHe KOTHHUIMjE y CIIOPOBHMa Malle BPEIHOCTU
(GaraTenmHu, MaTMYHHA MOCTYNaK) OMO je MO3HAT y HalleM NpaBy y CHCTEMY 3aKOHA
u3 1929, xoju HakoH 1945. y cynckoj mpakcu Huje npuxBaheH U3 HIEONOMKUX pa3-
nora (Triva, Belajec i Dika 1986, 672). OBa BpcTa IMOCTyNKa yBeleHA je Y TIOHOBO
HAaIll IPaBHU CHCTEM 3aKOHCKOM HOBeJIoM U3 1972. roauHe ca LMJbEM J1a Ce y CIIOo-
poBHMa Koju HeMajy Behy BpemHOCT mocTuTHE yrpomheme M yOp3ame MOCTyIKa
(ITo3auh 1987, 397). ,,OncTymame o1 OMINTET MOCTYIIKAa OBJE CE 3aCHHUBA Ha CTaBYy
Jla y CIIOPOBHMMA 4HMja BPEIHOCT HHje BeJUKa He Tpeda MpuMEHUBATH OHE oJpende
KOje MapHUIy YMHE CIIOKEHHjOM U MPOAYXKYjy HBEHO Tpajame. TuMe ce, HCTHHA,
yMamYyjy rapanTHje 3a TAaYHOCT IIPECyAe, allk Ce MOCTHXKE eKCIEIUTUBHOCT CyI0Ba-
’Ba y O'POMHOM Opojy CIIOpOBa peIaTHBHO Mamer 3Hadaja” (398).

VY npaBHOj TEOPHUjH ¥ HEKHM CTPaHUM 3aKOHOJABCTBHMA KOPUCTH CE M Ha3HB
,0araTeJlHu TmocTtynak”’, oqHocHO Oaratennu crnopoBu (Jlyunh BumojxoBuh um ap.
2019, 76). Y npaBy Hemauke y XX Beky Oaratennu noctynak (Bagatellverfahren)
6mo je mpenpuheH kKao mocedaH MOCTyMHaK KOjU je BaXKHO 32 CBE MMOBHUHCKOIIpaBHE
CITOpOBE YHja HOBUaHA BpeAHOCT HUje npenaszmia 50 JIM (Camma 2010, 125).

Hctu Tepmun xopucTu ce y npaBy EBporcke yauje (“europdisches Bagatell-
verfahren) IPUIIMKOM peryJMcama eBPOICKOT MOCTYIKa 33 CIIOPOBE Maje BPEIHO-
ctu (Bundesministerium flir Digitalisierung und Wirtschaftsstandort [BDW] 2021).
VYpenoa (E3) Op. 861/2007 Esporickor mapiamenta u Caseta on 11. jyna 2007. o
YCTaHOBJbEEbY €BPOIICKOT IOCTYIKA 33 CIIOPOBE Malle BPEIHOCTH MpUMEbYje ce Ha
CBE MpEeKOrpaHUYHE CIopoBe y rpalaHckuM U TproBadykuM crBapuma 10 5000 eBpa,
y3 onpehene m3yserke (Regulation 861/2007). Ypenbom ce cTBapa I10jeJHOCTABIbE-
HU ¥ yOp3aHU MUCAaHU MOCTYMaK 3a MOCTyName ca cilydajeBUMa MpeKOTrpaHuIHUX
CIIOpOBa Majie BPEJHOCTH. THMe ce CMamyjy TPOIIKOBU M OCHTYpaBa Jia ce Ipecyie
IoHeceHe y jemHoj 3eMibr EY ayTromaTcku m3BpmaBajy y apyroj. Ypeada (E3) op.
861/2007 momatHo je mobOospiaHa U ocaBpeMemeHa Ypenoom (EY) 2015/2421 ko-
JOM cy axxypHpaHa U MpaBuIIa 3a MOCTYTAK 3a BPOICKH IJIATHU HaJIOT KOjU je MPBHU
myT yBeAeH y okBupy Ypenoe (E3) op. 1896/2006 (Regulation 2015/2421). Hasene-
HUM ypendama yKuaajy ce mperpeke 3a 100po GyHKIUOHHCake Tpal)aHCKuX MoCTy-
naxa, MoJCTHLAKkEeM yCKiIa)eHOCTH MpaBuia o Tpal)aHCKOM MOCTYNKY Koja BaxKe Y
npxasaMa wianunama (bopaam 2009, 87).

VY mocTymnky o CriopoBHMa Majie BPEIHOCTH CXOIHO Ce MPUMERY]y H IpaBHiIa
U3 OIIITET IAapHUYHOI TOCTYNKA y NMHUTamHMa KOja HHUCY peryincaHa onxpexdama
I'maBe XXXIII. To 3Hauu na ce y cnopoBUMa Majleé BPEIHOCTH HOPME OIIITET MOC-
TyNKa He MpUMEYjy JOCIOBHO (OHAKO Kako riace, OykBamHo), Beh y3 oapehena
Mama win Beha oactynama u npmiarohasama (Kozap u [louyua 2014, 683). 3a on-
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Jy4YHBAHE y CBAKOM MOjEMHAYHOM (KOHKPETHOM) CIy4ajy y CIIOPOBHMA MaJye Bpe-
JTHOCTH, OWTHA je OCHOBHA WUJEja, ,,Kka0 U ojapeleHo ojacTymame o1 HOPME OIIITEr
MOCTYIIKA, a KaKo ce He O OBEO Y MUTAE OCHOBHHU IUJb MOCEOHOT MOCTYMKA Y
CIIOPOBUMA MaJjie BPSIHOCTH, a YjEIHO U MPYKUJIa aJleKBaTHA 3allITUTa MPaBa, YHjy
3aIITUTY YV OBUM CIIOPOBHMMA CTpaHKe OJ Cyaa W 3axTeBajy”’ (BpxoBmek, MuxajimoB
u Yabapkama 2019). ,,Cyauja Tpeba na ce crapa Jia YBUAM UCTHHY U CYAH IO COIIC-
TBEHOM yBEpEmY, T/Ie Ce TO MO 3aKOHY 3aXTeBa; Ja Oyie HEeMpUCTpacaH U CaBeCTaH
W CTBap MCIPITHO WU3BUH, a Ja JIn he ce CBETY JIOMACTH HeroBa OJUTyKa O TOME He
Tpeba 1a BoIU padyHa, jep rpahanu uay y CcyJ Mo Ipapiy, a IITa je mpapaa Kasyje
cynuja, jep cyauja mo3Haje npaso" (Ypomesuh 1936).

Jedunnuuja, neH3yc u 3Ha4aj criopa MaJjie BpeIHOCTH

CropoBHU Majie BPeIHOCTH jecy CIIOPOBH Y KOjUMa Ce TY)KOCHH 3aXTEB OTHOCH
Ha TIOTPaXUBAIk-E y HOBILY KOje HE Mpena3u AMHApPCKy mpotuBBpenHocT 3.000 eBpa
no cpeameM Kypcey Hapoane 6anke CpOuje Ha JaH MOJHOMICHA TyK0€e, C THM LITO Y
MOCTYIIKY Y MPUBPEJHUM CIHOPOBMMAa Maje BPeIHOCTH 0Baj JUMUT u3Hocu 30.000
espa (3I1I1 2020, un. 468, ct. 1 1 un. 487, cT. 1).

Hcra rpaHnyHa BpeOHOCT NPOMKCAaHA je M y MOCTYIKY O CIIOpOBUMA Maie
BPEIHOCTH KOju he ce CpOBOJIUTH M MOBOJOM MPUTOBOPA MPOTUB TUIATHOT HAJIOTa,
y THorjexy BpPEeIHOCTH OCIOpeHOr neia maTHor Hanora (3T 2020, un. 470). ,,Y
MaHIaTHOM IIOCTYIKY, @ [IOBOAOM IPUTOBOpa MPOTHB IUIATHOT HAJOTa, aKO Bpea-
HOCT OCIIOPEHOT J€Ja IUTaTHOT HaJloTa He Mpesia3d U3HOC Off IUHAPCKE MPOTUBBPEA-
HoctH o1 3.000 eBpa no cpeamem kypcy HBC Ha gan mogHomema Tyx0e Taga he ce
U y TOM TOCTYNKYy NMPUMEHMTH IpaBuia MaiauuHor nocrtynka” (PagoBanos 2014,
291). OBaj MMMHT BaKW W y MapHUIIaMa IIOBOJIOM IPHUTOBOpPA MPOTHB pEIICHa O
W3BPILCHY Ha OCHOBY BEPOJOCTOjJHE HCIpaBe. Y 00a cilydaja JUMHUT 33 IPUBPEIHE
criopose Masie Bpennocty uzHocu 30.000 espa.

3a ompehuBame muMHTA (LIEH3yCa) MEPOAaBHa je caMO BPEJHOCT IJIaBHOT 3aX-
TeBa, IOK Ce Kamare, yroBOpHa Ka3Ha M OCTala CIOpeIHa TPaKemha, Kao U TPOILKO-
BH TIOCTYIIKa HE y3uMajy y 003up ako He yuHe iaBHH 3axteB (31111 2020, 4n. 28).
,,C 003UpOM J1a ce BPEIHOCT MpeaMeTa CIopa Mo TyXOW WM NMPOTUBTYKOH O-
pehyje mpema BpemHOCTH TJIaBHOT AyTa, TO CE CTOTa IyroBaHa KamaTa, YTOBOPHA
Ka3Ha M 0CTaJa CIIOPEAHA TPakemha Kao U NapHUYHY TPOILKOBH HE Y3UMajy y 003up,
YKOJIUKO He unHe rinaBHu 3axteB” (Pememe [TAC, k. 7567/10). 3a apyrocreneny
HaJJIKHOCT BHLIET CyJa, OIHOCHO ,,3a OLIEHY J1a JIU CE€ Paau O CIIOpYy Maje BPEIHO-
CTH, HHMj€ 3HayajHa BPEAHOCT IpeAMeTa CIopa oclopeHa xanbom, Beh BpemHOCT
mpeaMeTa cropa MocTaBbeHa TykOeHnM 3axTeBoM” (JoBanosuh 2012, 11).

Hexke BpcTe ciopoBa HHUKaJla HUCY CIIOPOBH Majie BpeIHOCTH, 0e3 003upa Ha
BpeOHOCT mpenmerta cnopa. Peu je o HeratuBHoj nepununmju (Canma 2010, 134).
TakBu 3aXTEBU UCKJBYUEHU Cy MOCEOHOM 3aKOHCKOM OJpeAdOM KOjOM je mHpea-
Bul)eHO 1a ce He cMaTpajy CIOPOBHMA Majle BPEAHOCTH: CIIOPOBH O HEHNOKPETHOC-
THMa, CTIOPOBH M3 PaIHUX OJHOCA M CIIOPOBHU 300T CMETama JApKaBUHE, 0e3 003mpa
Ha BPEIHOCT Koja je o3HaueHa y Tyx0u (3I1I1 2020, wr. 469).
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VYkazaHo Ha npoOieM Ja TIOCTOjU BEUKU Opoj MOCTyNaKa y CIOPOBHMa Majie
BPEIHOCTH, YHja BPEIHOCT j& TONMKO HUcka (Huxa je oxn 1.000,00 qunapa), 1a je 3a
UCTy (BPEOHOCT) CYBHMIIHO MOKPEHYTH "BEJIHMKH CYICKH MeXaHH3aMm", KOjuU MHOTO
KOILTAa y OAHOCY Ha TaKO HUCKY BPEAZHOCT IpeAMETa CIOopa — TaKBU CIIOPOBH CE Y
CYLITHHHU BOJE€ 300T MapHUYHMX TPOILUKOBA, YWja HAIUIaTa IpPEACTaBiba ,IJaBHU
1UJB", a MITO je y CYMPOTHOCTHU Ca IUJbEM 300T KOjer ce U BOJC CYJCKH CIIOPOBH —
panu 3amtute cyOjeKTHBHOT mpaBa. Jlakie, mHTepec 3a Boeme TakBe BPCTE CHOpa
HHje IpaBHH, Beh UCKJ/bYYMBO €KOHOMCKH. MaxoM TakBH CIIOPOBH BOJE CE€ IPOTUB
Peny6muke Cpbuje (Bpxosiek, Muxajnos 1 Yabapkamna 2019). YV nuramy cy Oara-
TEJIHU CIIOPOBU Ha Koje Ou Tpebaso MpUMEHHTH cTapo npaBwio De minimis non
curat praetor (O cutHUIlamMa ce He crapa mperop). Crora je y momahoj cTpydHO]
JaBHOCTH TIPEIUTONKEHO Ja C€ 3aKOH M3MEHH yBOhemeM KaTeropuje 0araTeHuX CIo-
pOBa W TNPOMUCHBAKREM IMOCEOHHX YCIIOBAa 3a IMOCTYNAame Yy TOj BPCTH CIIOPOBA
(JIyuuh BunojkoBuh u ap. 2019, 76). Tyx0e unju OCHOBHU IIWJb HHjE 3aIITHTA TIOB-
peheHor minm yrpoxeHor TrpalhaHckor cyOjeKTHBHOT TpaBa, Beh mpoy3pokoBame H
HariaTa TPOIIKOBA CYJICKOT MOCTYIIKa, Tpebano 6u ogdanuTu 300T HEeJoCTaTKa Ipa-
BHOT MHTepeca, Kao OIMIITE MPOIeCHe MPETIOCTaBKe KOja MOpa MOCTOjaTH KO CBaKe
BpCTE TYy)K0e.

Taxohe npeanoxeHo je na ce pa3MOTPH ,,IPONKUCUBAKHE MUHUMAIIHOT IIEH3yCa
3a MOJHOMICHE TYX0€, OJTHOCHO J1a ce HcIoJl oapeheHor N3HOCa He MOKE TOJHOCH-
TH Tyk0a npes; cyioM, Beh mpen HeKUM APYTHM OPTaHOM, YCTaHOBOM... WIIM /1a CE 32
TakBe Ty»Oe onpene Hxke Tapude no Anokarckoj tapudu u TakceHnoj Tapudu, a
Kako He O MCTH OMIM BOhHEHHM caMO W3 JYKPAaTHBHHUX Pa3iiora, OCTBapHBamba IpaBa
Ha TpomkoBe moctymnka” (Bpxopmrek, MuxajnoB n Yabapkama 2019).

3Ha4aj OBOT MOCEOHOT MApHUYHOT MOCTYINKA AajeKo MpeBa3uia3d OCHOBHU
pasior HEroBOr MPONMKCHBAama — Op30 MU EKOHOMHYHO Tpecyheme, Y3 CMameme
TPOIIKOBA, jep je 300T U3y3eTHO BHCOKOT LIEH3yCa, Y OJHOCY Ha YKyIaH Opoj criopo-
Ba, Opoj CropoBa Maje BPEAHOCTH, a HAPOYUTO OpOj MPUBPEIHUX CIOPOBA Maje
BPEIHOCTH, BpJio Benuku. CBe mapHuuHe cyauje y CpOuju umajy BUIIE O MOJIOBH-
HE TpeJMeTa KOjU Ce cMarpajy CIOpOBHMa Maje BPETHOCTH. Y MpakcH MehyTum,
HajBehn Opoj TakBUX crmopoBa He Tpenasw 4ak HU BpemHocT ox 100.000 mmmapa.
Hwuje manu 6poj HH Tako3BaHHX OaratenHux crioposa — 1o 20 eBpa. Mako oBu cro-
poBu 3a rpahjaHe HHUCY Oe3HauYajHU, 3aKOH Halaxe 1a Ou oHM Tpedano nma Oyay pe-
maBaHu OpJke, jeMHOCTaBHU]E, 10 ITOCEOHO] MPOIIEAYPH U C MAbUM CYACKHAM TPOIII-
KOBHIMa, ajii TO y npakcu Huje ciaydaj (Iletposuh 2019).

YBehame nyra oopauyHaBameM 3aTe3He KaMaTe U MPeJJIOr 32 CMamberhe
1eH3yca

Ha peanny BpemHOCT mpeaMeTra Cropa yTU4y W Ipyrd GakTopu, Kao IITo je
3aTre3Ha KaMmara, 0e3 003upa IITo ce CIopeaHa TpaXKema He y3UMajy y 003Hup TIPHITH-
KOM oJjpeljuBarma JIMMHTA 3a CIIOp Mayie BpeIHOCTH. Jep, U 3a Bpeme JIOK Tpaje Cya-
CKHU TIOCTYIIAaK 3aTe3Ha Kamara He mpecraje Tehu, ma ce Iyr, KOju JTy>KHUK HUje MO-
rao 70OPOBOJEHO JIa M3MHUPH, HIIA HHje XTEO Ja TUIaTH CIIOpHY obaBe3y, yBehasa mo
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CTOIM BUIIOj oA 8% TOIUIIkEe, C TUM IITO aKO je CTONa yroBOpeHe kamare (HIp. u3
YroBOpa O KPaTKOPOYHOM KpEAWTY) BHIIA O]l CTONE 3aTe3HE Kamare, OHa Tedue U
nocne ayxHuKoBe poume (300 2020, un. 277, cr. 2). dyr ox 300.000 aunapa y
JIOIEBH, 32 1eT ronuHa yBehahe ce Ha 469.348 nunapa, naknie 3a Buiie ox 50%. Ha-
KOH TIET TOAWHA Ty>KHHUYKe momme, myr ox 3000 eBpa m3nocuhe 4.199 eBpa, a y
npuBpeaHOM criopy Maie Bpeanoctu Ayr ox 30.000 espa msnocuhe 41.998 espa.
3aKoH 0 3aTe3HOj KaMaTH MPOMKCYyje BUCHHY CTOINE W HAaYMH oOpauyHa 3aTe3He Ka-
Mare Kojy 1uraha Ty>KHHK KOjH 3aJI0ITHH Ca HCIYHCHheM HOBUaHe o0aBe3e, Ha TOMIU-
IIEM HUBOY, C THM IITO C€ HA M3HOC Jyra KOjU TJIacH Ha JuHape, oapelhyje mpema
BUCHHHU pedepeHTHe kamaTHe crorne Hapoane Oanke CpOuje, a ako Oyr Koju Tiacu
Ha eBpe mpeMa pedepeHTHOj KaMaTHOj CToTo EBporicke neHTpanHe OaHKe Ha IiIaBHE
omepanuje 3a pehruHAHCHpame, Koje ce y 00a cirydaja yBehaBajy 3a ocaM MpoIIeHT-
Hux noeHa. Croma 3aTe3He Kamare 3a Oyr' Y €BpHMa, IpUMemyje ce U Ha oOaBese
YHja je BUCHHA oJipel)eHa BaIyTHOM KIIay3yJIOM - KaJia M3HOC JyTa TJIAacH Ha eBpe, a
uctiahyje ce y nuaapuma (Kozap 2019). Ha u3Hoc ayra Koju riacu Ha Ipyry CTpa-
HY BaJIyTy, HIp. y LIBajuapckuM (paHmuma yTBphyje ce Ha TOAMIIKBEM HUBOY Y
BUCHHU pedepeHTHEe KaMaTHe LEeHTpalHe OaHKa 3eMJbe TOMHULWIHE BayTe yBehane
3a ocam npoueHTHux noeHa (Koszap 2018).

VY nmapHHUYHOM MOCTYIIKY, KOjU MO MPHUPOJM Tpaje BUIIEC TOJUHA, PeliaBa ce
CIIOp Kao CTamke KOH(IMKTHE HEHM3BECHOCTH u3Mel)y cTpaHaka - HaBOAHOT
MOBEpHOLla W HAaBOJHOI AY)KHHKA, KOjHU N00Hjajy 3aKOHCKO MpPOIECHO-IPAaBHO
CBOJCTBO  W3BPIIHOT  TIOBEPUONAa W  M3BPIIHOT  JY)XHHKA, TEK  HAKOH
MPaBHOCHAXKHOCTH WM H3BPIIHOCTH TIPECyZic M IMOKpETama MOCTYIKa HW3BPIICHA.
MebyTum, 3aTe3Ha KaMaTa Kao MaTepHjaHO-NIpaBHA IOCIeanIa Ty>KHIUUKE JOIHE
NPETXOIU OBUM IOCTYyNIMMa M MOYHIe Tehr MHOTO Mpe MOKpeTama MapHUYHOT
MTOCTyIIaKa Y KOME je YTBpEeHO CIIOPHO MpaBo, KOje ce KacCHHje MPHUHYIHO OCTBapyje
y W3BPIIHOM MOCTYIIKY, IITO JOBOAM 10 3HauyajHOr yBehama ayra (Koszap 2020a,
855), nako ce xamara He y3uMma y 003Up NMPUWIMKOM oApehuBama TUMHUTA y CIIOPY

Maie BIRHHASHE; caBeCHOCT Ay KHHKa HE 3ayCTaBJba TOK 3aTe3He kamare. OJCyCcTBO
KPUBHIIE 33 AYXKHUUYKY TOUKY (HOp. BUIIA CHja - OOJECT AyXHHKA, TYOHTaK mocia
¥ ci1) He ociobaha myxHHKa o0aBe3e na Imaha 3aTe3Hy KaMary, 300T 00jeKTHBHOT
cxBarama Joume y HameMm npaBy (Koszap 20200, 669). JlejcTBo BuIle CUIE Kao
OMIITET OCHOBa ocioOohema oj TpaljaHCKO-TIpaBHE ONTOBOPHOCTH, a THME H
MUTake KPUBHILIE TYKHUKA 32 HEUCTYEmhe 00aBese, He YTUUe Ha MPaBO IMOBEPHOIIA
Ha 3aTe3Hy kamaty (Kozap 2020a, 856). Buria cuna je criojbHa OKOJHOCT (CIIOJbHA
YHI-EHHLIA) KOja uMa jauy Moh of Mohu cy0jeKxTa U ejcTBYje HE3aBUCHO O] FherOBe
BOJBbE, FEHO JIEjCTBO CE€ HE MOXKE TPEABUACTH, WIH CIpeunTH Win u3dehu, a yrude
Ha HACTaHaK, MMPOMEHY WM TpecTaHak Hekor mpaBHor oxHoca (bBophesuh m B.
CrankoBuh 1987, 157). YV Hamem mpaBHOM cucTeMy npuxBalieHO je cxBaTame
00jeKTHBHE OB, TAKO J1a MYXKHUK Maja Y JOUKY YAM HE UCIYHH 00aBe3y y pOKy
onpeheHoM 3a Helymeme, 0e3 003upa Ha kpuBHiy (300 2020, 1n. 324, cT. 1) (553).
Camo moBepmiayka JIOLKa, KOja HACTaje ako ToBepuiial, 0e3 OCHOBAaHOT pa3iora
onduje 1a MPUMHU HCIYH-EHhEe MU I'a CBOJUM MOHAIIAKEM CIpPEedr, MOXKE Ja JOBE/C
IO TIpecTaHKa Iy>KHUYKE JIONbe, a THME W JI0 MpecTaHKa oOpauyHaBama 3aTe3HE
kamare (300 2020, wr. 325, cr. 1 wr. 326, ct. 1 mwun. 326, ct. 2).
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®u3nUKo JHIle Yhja peAOBHA NpUMama M MMOBWHA PACIONOKUBA HHCY
JIOBOJBHU 32 MOTIYHO HaMHUpEHE MOTPaXHBamka, Koja ce CBAKOT JaHa yBehaBajy 3a
3aTe3Hy KaMaTy, MOXE YIPKOC NEeTUMHYHHM OTIUIaTaMa, OCTaTh y TIOJIOKajy
,,BEUHUTOT JyKHHKA 300T MMpaBuia O ypadyHaBamky Kamara W TPOIIKOBa, a MMajyhu
y BUAy na y rpahaHcKkoM IpaBy HeMa ,,aliCONyTHE 3acCTapeNoCTH TOTPaXKHBarba
(Kozap 20206, 667). Ako Ay>KHUK MOpe[ TIaBHUIE IyTyje W Kamare U TPOIIKOBE,
ypauyHaBame ce BPLIM TaKO MITO CE€ MPBO OTmahyjy TPOIIKOBH, 3aTUM Kamare U
Haj3ax riaasauma (300 2020, wr. 313). 3acTrapeBame ce MpeKua Moau3ameM TyKOe
W CBakoM JpyroM IOBEPHOYEBOM PaJHOM IPEIY3€TOM IMPOTHB Iy>KHHKA TIpEN
CyIOM WJIHM JAPYT'MM HaJJIS)KHHUM OpraHoMm, y IMJby yTBphuBama, o0e3dehema nmu
octBapema notpaxuBama (300 2020, wr. 388). Kax je mpexua 3acrapeBama HacTao
3aXTE€BOM TIPHHYIHOT H3BpIIEHa WIH 00e30ehema, 3acrapeBame IMoummbe Tehu
M3HOBA OJ1 JaHa OKOHYama oBor moctymka (300 2020, ui. 392, ct. 4 u 5).

[Ipoceuna OpyTo 3apana mo 3amnocicHoM y PenyOmunu Cpouju y dedpyapy
2021. romguHe w3Hocuna je 85.864 muHapa (Cekos 2021). Ilpoceuna 3apama 6e3
rmopesa u JonpuHoca (HeTo) n3Hocuia je 62.280 muHapa mTo 1Mo CpeambeM Kypey Ha
nman 27.04.2021, uzHocu 529,65 eBpa (PemyOmmuku 3aBonm 3a ctaTtuctuky [P3C]
2021). Cneau 3akjpydak J1a TpaHHMYHa BpEAHOCT 3a ManuyHu crop of 3.000 espa y
JUHAPCKO] MPOTHBBPEAHOCTH IO cpeameM Kypcy Haponmue 6anke CpOuje Ha maH
MOJHOIICHa TyX0e MPUONKHA HM3HOCY IIECTOMECEYHE MPOCEUYHE HETO 3apaje.
Kaga ce y3me y o03up mpoceuyHa mneHsuja, koja je 3a mapT 2021. m3nocuna 29.378
nuHapa (ogHOCHO 249,84 eBpa), IMMUT 3a CIIOp Maje BPEAHOCTH MPEeBa3UIa3d U3HOC
rogumimke neH3uje (PemyOmmaku (oHA 3a MEH3WjCKO W WHBAIUIACKO OCHTYpPAamhe
[POIINO] 2021).

Ako je jemHa oja cTpaHka y crnopy GU3MYKO JIMIE U3 KaTeropuje
Npeay3eTHHKa, a ApyTra Takole Mpery3eTHUK WM APYTH MPUBPEAHU cyOjexar (HIp.
NPUBPEIHO OPYIITBO) WJIM OPYro HPaBHO JIMIE, & CIOP je HAactao y o00aBibamby
JIENIATHOCTH TIPEIy3€THUKA, TaJa je ped O MPHUBPEIHOM CIIOpY Majie BPETHOCTH Y
kome TuMuT u3Hocu 30.000 eBpa, mWTO je AeceT MmyTa BHUILIE O JUMHUTA KOjU BaKH 3a
rpahaHcKe CIOpPOBE, U HECPa3MEPHO jé EKOHOMCKO] CHa3l MHOTHX MapHUYapa.

Crora je y momahoj CTpy4YHO] jaBHOCTH TPEIJIOKEHO Ja Ce ,,A3MEHH — CHHU3U
nernsyc ox 3.000,00 espa mo cpenmeM kypcy HbC Ha man mogHomema Tyx0e oqHO-
CHO JIa C€ MCTHU yo100M eKOHOMCKOM cranaapay rpahana Penyomuke CpOuje, a na
ce MpH TOME UMajy Y BUAY LIEH3yCH 3eMajba ¥ OKPYXKemy, 3a Koje je yTBpheHo na cy
yIoI00JbEeHN ca €KOHOMCKHM CTaHIapaoM rpahaHa Tux 3eMalba (HIIp. MPOIMCAHH
nensyc y Lpuoj IN'opu u3nocu 500,00 eBpa, 3atum y Xparckoj 10.000,00 kyHa, 1mto
je oxo 1.355,00 empa, y buX 3.000,00 kOHBepTHOMIHHX Mapaka, IITO jeé OKO
1.528,00 eBpa, utn)” (Bpxosmek, MuxajinoB u Yabapkama 2019). 3akpydeHo je ga
,3a MHOre Tpahame Cpbuje 3.000 eBpa yommTe HHje Mayia BpemHOCT, ma Dopym
cynWja mpejyiaxe na ce neHsyc ciyctu Ha 900 eBpa, 0JTHOCHO BPEIHOCT JBE MPO-
ceune tuiare y Cpouju. [Ipoceuna Heto 3apama y PemyOmuiu CpOuju y janyapy
2019. roguae m3HOCWIA je 54.521 mumap. lleH3yc 3a crmopoBe Mayie BPEIHOCTH Ce
MOYKE MOCTaBUTH Y BHUCHHHU OJf OKO JBE MPOCEYHE HETO 3apajie IITO M3HOCH OKO
110.000 nmunapa, onHocHO oko 900 eBpa...” Kao aprymeHT 3a TakaB IpeJIor HaBe-
IeH je nmpuMmep Hemaukoj rme ce cropoBHMMa Majie BPEIHOCTH CMaTpajy OHH TAe
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Tyx0eHu 3axteB HUje Behu on 600 eBpa. Y Uemkoj je To 370 eBpa, a y LlpHoj ['opu
1.000 eBpa. ,,/la Ou ce oapeano onTHUMaaH LIEH3YC Y CIOPOBHMA Majleé BPEIHOCTH
noTpeOHO je UMaTH y BHIY C jelHe CTpaHe 00jeKTHBHE MapameTpe, Kao LITO Cy BH-
CHHa IIPOCEYHE 3apajlie U KylOBHA MO CTAHOBHHILTBA, a C IpyTe CTpaHe CyOjeKTHB-
HEe cTaBoBe TpaljaHa o TOMe IITa je Maa, a IITa je BelTnka BpeaHocT. HezaBucHo on
UMOBUHCKE BPEJHOCTH, CTpaHKama je HBHXOB CIIOp HajBpenHuju. Mmnak, neHsyc je
KOJI Hac MPEBHCOKO MOCTaBJbEH” Ta je mpeiokeHo aa ce cMamu Ha 900 eBpa ([let-
posuh 2019).

JenHo ox pemewa Morno Ou OMTH Aa IEH3YC, OJ KOra 3aBUCH IPUMEHA
MoceOHUX TpaBHWiia O TOCTYNKY y CHOPOBUMa Majle BPEIHOCTH, OyJe MpOIUCaH
npeMa Cy0jeKTHBHOM KPHUTEpHjyMy, Nakjie Yy 3aBHCHOCTH O] CBOjCTBA IYXKHHKA,
OJTHOCHO TYEHOT, 110 yIJlely Ha IPaBHIO O HECYCIICH3UBHOCTH Kanle, mpeMa KoMe
anba IMPOTHUB IPBOCTEIICHE Tpecye, KOjOM je HaJlo’KeHa MCIUIaTa MOTPaXKMBambha
KOje He TpeJia3u AMHApCKy npoTuBBpeanoct o 300 eBpa ¢puzuukom nuiy wiu 1000
eBpa MMPaBHOM JIMITY WK Tpey3eTHUKY He omnaxe usspiiemne (3[1I1 2020, umn. 368).
[axie, nieH3yc He OM 3aBUCHO OJ CTBAapHE HAJIC)KHOCTH — Ja JIM C€ MOCTYNaK Y
CIIOpY MaJie BPeITHOCTH BOJH TPE] OCHOBHUM CYAOM WU NpPEA NPUBPEIHAM CYyIIOM
(kama ce mpuMemwyjy moceOHa MpaBWiIa MOCTYNKa Yy NPUBPEAHHUM CIIOPOBHMA Y
kojuma Baku mumuT ox 30.000 eBpa, Oe3 003upa Ha CBOjCTBO CTpaHaka), Beh ox
TOTa JIa JIM je Ty)KeHU (QU3UYKO JIMIE KOje He 00aBba MPUBPEIHY ACIATHOCT, HIIH je&
y THUTamy MPaBHO JUIE, OJHOCHO MPEOy3eTHHK, IITO OM JONMPHUHENO a TpaHuYHA
BPEOHOCT 3a MNPHMEHY OBe IoceOHe BpcTe IMOCTylka Oyzae yckinahena ca
€KOHOMCKOM CHaroM OHOT'a JIMIa Koje Tpeba fa IaTu AyT WIK UCIIyHH KaKBY APYTY
YUHUIOY.

IMocaenuue n30cTaHKa ca POYMINTA 32 IJIABHY pPacnpaBy

Pann yOp3ama mocTynka npeaBuljeHe cy 3HaYajHE MOCIETUIlE M30CTaHKa
CTpaHKa ca POYHMINTA 3a TJaBHY pacipaBy, Koje ce oriieajy y GUKIMjH TOBIaYeHa
Tyx0e uinu y ob6aBe3u cyna aa jgoHece mpecyny 30or uzocranka (Vrhovsek i Kozar
2020, 235).

Axo TyXwnar He ohe Ha pouHIITe 3a TIaBHY PACIpaBy, a yPeIHO je IMO3BaH,
cmatpahe ce na je moBykao TyxOy (3III1 2020, i 475, cr. 1). ,,Puknuja mnos-
Jadema TyxkO0e je CaHKIMja 3a TYKHOIAa KOjU TOCIe MOIU3ama TYXKOe MpOImyITa
aKTHBHOCTH y TApHUIH jep Ty KWJIAIl IMa TPaBo M TyXKHOCT Ja Ce cTapa O 3aIllITHTH
cBojux mpaBa. OKOJHOCT /1a je U30CTa0 ca POYHMINTA MPECTaBIba M3Pa3 HErOBe JHC-
nozunuje” (I'. CrankoBuh 2013, 574). Peu je o nmpuHyAHO] 0Jpeadu U3 Koje ce u3-
BOJIM HEOGOPHBA MPETIOCTaBKa 0 MoBIauewy Tyxkoe (Cizmi¢ 2020, 262). Tpecymn-
IIja O MOBJAYCHY TyX0e je HeoOopHBa U YNILEHHUIIA KOja ce TIpecyMupa jecTe 1a je
HacTynuiIa IMpaBHa MOCIeaNa MoBIaYema Tyk0e ex lege, a He /a je Ty>KUial Jao
WiH Tpebao aTH W3jaBy Jia MOBJIAYU TYKOY C KOjOM OM Ty>KEHH Tpeballo TeK Ja ce
carylacu a OM JOIUIO IO IpaBHE IOCIEeINIE TToBIaueka Tyx0e. Kana ce ucmynu ta
3aKOHCKa TPETIIOCTaBKa, Tyk0a ce cMaTpa MOBYYEHOM II0 CAMOM 3aKOHY, a OJUTyKa
cyla o TOMe je AeKJIapaTOopHEe MPHUPOJE, jep CyA camo YTBplyje UYMICHUILY Koja je
Beh Hactymmna ex lege (253-254). To 3Haum Aa ¢y y ciopy Maje BpEeIHOCTH HUje
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ITy’KaH J1a IIEHH ONpPaBJaHOCT M30CTaHKa Kao Y PEIOBHOM MOCTYTIKY, Kaja 3aKOH y
1. 311 c¢r. 2 3a CIMYHY NpaBHY CHUTYaIlH]jy, OJIHOCHO 33 HACTyIame 3aKOHCKe (PHK-
oUje 0O MOoBJAYeHy TYKOe, Kao MOCNIeAMLe M30CTaHKa o0e MapHUYHE CTpPaHKE ca
POYHIIITA 32 TJIABHY paclpaBy, TPaXH J1a CTpaHKe "HeOompaBlaHO H30CTaHy", MPOIIU-
cyjyhu ma ako ca poudITa 3a IJIaBHY pacipaBy HEOIIpaBIaHO M30CTaHy W TyKHJAll
U TY)KEHHM WU OJ0Mjy Ja paclpaBibajy, Tyxk0a ce cMatpa nmoBydeHoMm (Vrhovsek i
Kozar 2020, 236). ,,CBojuM HEIOJIACKOM HA POYMINTE YPEIHO IMO3BAHU TYXKHIIALL j&
MOKa3a0 Ja HemMa MHTEpeC Jia paclpasiba Mpell CYAOM M MHTEpEC 3a JIOHOIICHE Me-
pUTOpHE O/TyKe K0ojoM Ou Ono pemieH ciop koju je nosox napaunu” (I'. Crankosuh
2013, 574).

C mpyre ctpane, cya he noHeTH npecyay 300T U30CTaHKa aKko Ty>KEHH He Johe
Ha POYMINTE 3a TJIABHY pacipaBy, a ypenHo je mo3BaH. OBa BpcTa Ipecy/ie ce Ha3uBa
KOHTYMaIlMOHa TIpecyja, HacTalla OJ JAaTWHCKE pe4YH contumax IITO 3HAYH
TBpaornas, npkocan (M. Stankovi¢c i Despotovi¢ 2019, 91). Ilpecynma 3060r
M30CTaHKa 3aJipikaHa je y MOoCceOHOM MOCTYINKY y MapHHIaMa O CIIOPOBHMA Maje
BPEIHOCTH, aJId Cajia ca JPyTroM MPaBHOM MPUPOAOM y OAHOCY Ha MPETXOIHH 3aKOH
(JIyromary 2011, 115). Onpenba koja npensuha aa he ¢y y moceOHOM MOCTYIIKY O
CHOPOBUMA Majie BPEIHOCTU TOHETH Mpecyay 300T M30CTaHKa ako TYXKEHHU He Johe
Ha POYMINITE 3a TTaBHY pacIpaBy, a YPEIHO je MO03BaH, Y MOTJeNy ApyTUX MMUTama,
OJTHOCHO JIPYTHX YCIIOBA 3a JIOHOIIEHE OBE Ipecylie, yiyhyje Ha CXOAHY NMPUMEHY
OMIITEr MPOIKCa KOjU eTaJbHO peryJuile JOHOUICHE Mpecyae 300r M30CTaHKa y
ommteMm moctynky (3II1 2020, un. 475, cr. 2). Y mpaBHO] JUTEpaTypu OBO
3aKOHCKO pellee 00janTmkbeHo je Heonmxoauomhy ynmyhuBama ,,Ha wial 351 3akoHa
0 TMIAPHUYHOM IIOCTYTIKY, jep Ou ce 6e3 ynyhuBama Morao u3Byhu 3akjby4ak Kako je
3a IO HOILIEHE OBE BPCTE MpeCyAe JOBOJHHO J1a CaMO TYXKEHH U30CTaHe Cca POYMINITA
3a TJIaBHY pacmpaBy, 0e3 003mpa Ha TO Ja JH Cy HCIYyHEHH APYTH YCIOBH
nporucanu 3akoHoM” (Bomumpora 2015, 663). Paszmor m3ocraHka TyXEHOT HHje
OurtaH 3a JOOHOLIEHE Mpecyle 300r M30CTaHKa, all MOXXe OWUTH OJ 3Hadaja 3a
OITYKY O Tpeuiory 3a Bpahame y mpehamme crame. Jlakie, ,,ako TyKeHH He Johe
Ha POYMWINTE 3a TJABHY paclpaBy, a YpPEeTHO je TMO3BaH, Cy[ je MyKaH Na JOoHece
npecyay 30or u3ocranka” (I'. CrankoBuh 2013, 574). [Ipema cTaBy CyJacke mpakce,
,y CIydajy HeTpHCTylama TYKEHOT Ha POYHIITE, Kaja je UCTH 00aBeCTHO CY. Ja
300T 3IpaBCTBEHHUX MpoOJIeMa HUje y MOTYhHOCTH 1a IPUCYCTBYje, HE 3HAYH JIa ce
HHUCY CTEKIIM yCJIOBU 3a JIOHOIIEHE Ipecyjae 300r N30CcTaHKa, jep Kaga ce paid O
CIOpY Majie BpeAHOCTH, CYA HE LIEHH ONMPaBAaHOCT pa3jiora M30CTaHKa ca POUYMILTA,
Beh WX CTpaHKa MOXKe WCTHUIATH y Tpemiory 3a Bpahame y mpehamrme crame”
(ITpecyna TTAC, Thxk. 8317/13). ,Ilpecyna 300or u3ocranka he ce y cropy maie
BPEIHOCTH AOHETH YBEK KajJa ypeIHO MO3BaHH TY>KCHH HE MPUCTYMH HA POYMIITE,
0e3 003upa Ha onpaBaaHocT pasznora nzoctanka” ([Ipecyna [TAC, ITx. 2324/10).

Jeman on OWTHUX yClIOBa 32 JOHOIICHE Mpecy/ie 300I M30CTaHKA jeCTe KOH-
KIIYACHTHOCT TYy’KO€, Tj. J1a OCHOBAHOCT TY»KOCHOT 3aXTeBa MPOU3JIa3H U3 YHEH-CHUIIA
HaBeneHux y TyxO0u (3I1I1 2020, un. 351, c1. 1, Tau. 3) (M. Stankovi¢ i Despotovié
2019, 92). Jep, kox mpecyae 300T U30CcTaHKa, 0 MUIJBEHY NPaBHE TEOPHje HACTY-
na (YUKIMja Ipu3Hamka YHHCHUIA H3HECEHUX Y Ty)KOH, Tako aa ¢y 0e3 Moka3uBama
y3uMa 3a YHHBCHHYHY IOJJIOTY CBOjE€ MEPHTOPHE OJUTYKE YUICHUYHE TBPAKE Ha
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KOjuMa MPUCYTHU Ty Kuiall 3acHuBa cBoj 3axteB (Ilo3amnh 1987, 285-286). U nmpema
CTaBy CyJICKe IpaKce, CYyIITHHA Mpecye 300T U30CTaHKa y TOCTYIKY O CIIOPOBHMA
MaJle BPeJHOCTH 3aCHHMBA c€ Ha (UKIMjU MPU3HAKAa YUHCHUIA M3HETHX y TYXKOH,
TaKko Ja cyn 0e3 JoKa3uBama y3uMa 3a YHICHUYHY IOJUIOTY CBOjeé MEPHUTOPHE O-
JyKe YNhCHUTHE TBP/IH-C¢ Ha KOjIMa IPUCYTHH TYy>KHJaIl 3acHuBa cBoj 3axTeB (I1pe-
cyna ITAC, ITx. 6745/06). ,Ilomro cyn He yTBplyje OUTHE YMEHEHUIIEC MPHIHKOM
JOHOLIEeHa mpecyae 300T M30CTaHKa ... TO CAaMHM THM HEMa MeCTa HH NPUMEHHU
mpaBmia o Tepery nokasmpama’ (Pememe I[TAC, Ik, 6616/12). Cyn je ocinobohen
norpebe MOKa3MBamka YMHH-CHUIA Ha KOjUMa C€ 3aCHHUBA TYXOCHH 3aXTeB, OJJHOCHO
yTBphuBama XHUBOTHOT aorahaja xojuMm je oxpeheH HEroB MACHTHTET, Beh Ha Te
YHEBCHUIIE 110 CIYX)OEHO] AYKHOCTH MPHUMEHkYje MaTepHjalHO MPaBO, HCIUTYjyhu
Ja JIU je Ty>)KOCHH 3aXTeB OCHOBAH MO Ma KOM IIPAaBHOM OCHOBY.

Orpanuyeme KajJ0eHUX pa3Jiora - HempuMemuBamhe NPUHIHUNA beneficium
novorum

butHa ofHMKa MaTMYHOT TIOCTYNKa jecTe HeNpUMEHhHBamkhe IMPUHIIHIA
beneficium novorum - TpaBa Ha HM3HOIICHC HOBHX UYWIHCHUIIA W HOBUX JOKa3a
(HoBOTa) y moctynky. llpecynma wiu pemnieme KOjUM C€ OKOHYaBa MapHUIA Y
MOCTYNKY O CIIOPOBMMA Malie BPETHOCTH MOXKE Jia ce MoOMja *alrdoM camo 300T
arcoJIyTHO OWTHE TOBpEne oapenada MapHUIHOT MOCTyNKa U3 Wi 374 cT. 2 oBOT
3aKOHa U 300T morpeniHe npuMene Marepujaindor npasa (311 2020, wn. 479, ct. 1).
»Texummre oapenada o MOCTYNKY Yy CIIOpOBMMa Maje BPEIHOCTH Hana3u ce mehy
MPOMUCHMa O TIpaBHUM JekoBnMa. [lo pasmo3mma 300T KOjux ce MOTY yJjaraTH,
Jka0be MPOTHURB MpeCcyIe U MPOTUB pellieHa 3HaTHO cy peayuupane” (Triva, Belajec i
Dika 1986, 673). Y cyAckoj MpakcH 3ay3eT je CTaB O IMOTPEIIHO] MPUMCHH
MaTepHjaTHOT MpaBa y MPecy Iy 300T U30CTaHKA Kao PasJiory 3a HEeHO MPEHHAYCHE:
,»AKO Yy IIOCTYTIKY TI0 YKaJION JpyTrocTerieHn ¢y Hahe na je mpecyna 300T H30CTaHKa
JOHETa Y3 TOrpelHy NpUMEHY MaTepHjaHOT MpaBa, a 0 YeMy U KOJ mpecyae 300T
M30CTaHKa OH BOAM payyHa MO CIIy>)KOSHO] AYXHOCTH, Tpecyny he mpenHauuTH
MIPaBUITHO TIPUMEHYjyhil MaTepujaTHo TpaBo.” Y 00pa3liokemy Ipecyle najbe je
HaBeJleHO: ,,Kako 1 KoJ| JoHOIIewka mpecy e 300T W30CTaHKa ... IPYTOCTENICHU Cy T
y MOCTYNKY MO ajJOu mo ciayxk0eHOj Ay>KHOCTH HCIHUTYje MPAaBUIHOCT MPUMEHE
MaTepHjaTHOT TIpaBa, TO j€ Y KOHKPETHOM CITy4ajy BUIH TProBUHCKH CyI HAIIao 11a
je xkanba ocHOBaHa, jep je uMajyhu y BUIy YUHCHUYHE HABOJE, NPBOCTEICHHU CY]I
Ha YTBPEHO YMICHUYHO CTamhe MOTPEIIHO MPUMEHUO MaTEPHjalTHO MPaBO Kaja je
TyXO€HH 3aXTEB yCBOjHO, I1a j€ CTOTa MPAaBWIHOM IMPUMEHOM MaTepHjaTHOT IMpaBa —
yrada 211. 3akoHa O OOJHTaIlMOHWM OJHOCWMA JIOHEO OBY IIPECYdy KOjOM
...IIpBOCTENCHA TpecyAa MpenHadyje Tako IITO ce TY)KOeHHM 3axTeB 010Hja Kao
HeocHoBaH” (Ilpecyna BTC, ITx. 3278/06).

Crnenu 3akJpydak Ja ce OIJTyKa KOjOM Ce pelllaBa CIOp Majie BPEIHOCTH He
MOXKe TIOOHjaTH 300T MOTPENTHO I HEMOTIYHO YTBPHEHOT YHILEHWYIHOT CTamba.
Hemoryhnoct ocmiopaBama mpecyae 300T U30CTaHKa 300T YHHCHUYHOT CTamba IpU-
xBaheHa je 1 CyJCKOj MpaKcH: ,,Y KaJlOu ce He MOXKe OCIIOpaBaTH YNHEHUYHO CTa-
’Be YTBPEHO Y IPBOCTEIIEHOM TIOCTYIIKY Yy criopy mane BpenHoctu” (Pememe [TAC,
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ITx. 5346/11). Ilpu Tome, ,3a OLIEHY JO3BOJHEHOCTH KAIOCHHX Pa3jiora MpPOTHB
npecyle y TMOCTYNKY O CHOPOBMMa Maje BPEJHOCTH, HHCY OJi 3Havaja HaBeICHU
JKanmOeH! pasios, Beh muxoBa cagpxuHa.” Y o0pas3liokemy je UCTaKHYTO ja: ,, Ty-
JKWITAIl y KaJiOM He HaBOJAM TMOTPEIIHO M HEMOTIYHO YTBpPhEHO YMHCHUYHO CTamke
Kao JKaJIOCHHU Pasjior, HaKo y TEKCTY caMe KaJioe OCIopaBa yIpaBO YHHCHHIIE KOje
Cy OJI cTpaHe TMPBOCTEICHOT Cya YTBpeHe y MOrJieAy U3BpIIeHa ycloyra dhja ce
Hamjiata meHe Tpaxu. TakBH jkalOeHd HaBOIW M3 U3HETHX Pasjiora HUCY JO3BOJbE-
HU, Ta HUCY HHU pasMarpaHu y mocTynky mo sxamom” (IIpecyma ITAC, IDxk.
12913/10).

LHIIpUHIUN beneficium novorum He BaXHW Kaj je y NMUTaky Kaida y OBOM
noceOHOM TapHUYHOM MOCTYnKy. W3 Tor pasmora cTpaHke cy IyKHE J1a CBe
YHEHCHUIIE U JI0OKa3e KOjU C€ OJJHOCE Ha IJIaBHY CTBap M3HECY Y TOKY MPBOCTENEHOT
moctynka” (I'. CramkoBmh 2006). OBaj ctaB mpaBHe Teopuje npuxBaheH je U y
CyzicKoj mpakcu: ,,0O pa3jo3uMa OClopaBama 3aXTeBa 3a KOjH j€ M0 MPEAJIory JOHETO
pelele O W3BPIICHY Ha OCHOBY BEPOJIOCTOJHE HCIIpaBe, TY)KEHH MOpa JoKa3e
JIOCTaBUTH y3 TMPHUTOBOP HA WCTO pEIIemhe a HajKacHUje 0 3aKJbyderma TJaBHE
pacmpaBe. Jlokase Koje Ty>KEHH JIOCTaBH y3 JKaJIOy MPOTHUB Mpecyie 300T H30CTaHKa
cyn Hehe pasmarpary, jep ce y %ajlOu y MOCTYIIKY O CIIOPOBHMA Majie BPEIHOCTH HE
MOJKE€ OCIOpaBaTH YTBpPhEHO YMI-EHHUYHO CTame, Beh ce oHa Moke MOoJHETH camMo
300r (amcosryTHO) OWMTHE TOBpene oapenada IMOCTYMKA... W IMOTPEIIHE MpPUMEHE
matepujannor npasa” (Ilpecyna [TAC, k. 1775/12).

,»OCHM TOTa, MHCTAHI[MOHHU CY[, MOIITO C€ Kajba He MOXKE H3jaBUTH 300T
MOTPEIIHO WJIM HEMOTIYHO YTBPHEHOTI UMI-EHHYHOT CTama, Hehe Mohw Oa yKuHe
MIPBOCTEIICHY OJIUIYKY YKOJIMKO YTBPAM Ja TOOWjaHa OTyka WMa MaTepHjaiTHe
HEJOCTaTKe, HUTH MOXKE Jia je MPEHHAYM YKOJUKO IPYK4YHje OICHH YTBpheHO
YHBCHUYHO cTamke y KoHKpeTHOj mapauny (I'. Crankosuh 2006). ,,Y moctynky y
CIIOPOBHIMA MaJie BPEIHOCTH APYTOCTENEHH CyA HE MOXe OJIYKy YKHHYTH H
BpPaTUTH IPBOCTEIICHOM CYJy Ha IMOHOBHO cyheme, ako MOCyMma Yy TadyHOCT
gyumeHngHor crama” (Camma 2010, 137). To 3Haum ma je y CIIOpOBHMAa Majie
BPEIHOCTH WCKJbYYCHA JIBOCTEINICHA OIeHa J0Ka3a, jep JpPYrocTeleHd CyI
KOHTPOIIUIIIE CaMO 3aKOHUTOCT MPBOCTEIICHE MPECy/e — J1a JIM je MPBOCTENCHN CY
MIPABIITHO MMPUMEHNO MaTEePHjalTHO PABO Ha YTBPHEHO YMHEHNIHO CTamke, Kao U Ja
JIM TIOCTOje arcoiyTHO OMTHE moBpene onxpenada MapHUYHOT MOCTYIKa Ha Koje je
Kanuian ykazao wiu w3 wi. 374, cr. 2, tad. 1 5o 3, 5, 7, u 9 Ha Koje mas3u 1o
ciyxk0eHoj nyxHocTd. [Ipu Tome, ,IPYrOCTENIEHW HA MpPEKOpadeHhe TyKOEHOT
3axTeBa a3y camo Ha 3axteB cTpanke” (Pememe BTC, k. 2974/06).

[TotpebHo je mctahm ma BakehwM 3aKOHOM TpOIHCaHA MPEKITy3Hja HOBHX
YUIBCHUIIA W JI0Ka3a y KajlOW, ¥ TO Kao OIIITE MPaBWIO KOje Ce MpUMEHYje Y
ommreM noctynky (3[IT 2020, wn. 372, cr. 1). ,,CinyHo mpaBuio Ouio je
npensuheno y wi. 359. mpeTxoqHOT 3aKOHA, JIOK je TaKBO OrpaHHuYeme y wi. 496a
3akoHa 0 MApHHYHOM MOCTYNKy W3 1977. 6uno mpensuljeHO camo 3a MOCTYIAK Y
npuspeanuM croposuma’ (Kozap 2012, 161-162).

[Mocroju Munubewe na ,Baxkehe oapende 3akoHa O MTAPHUYHOM TMOCTYTIKY, a
KOje ce W OJHOCe Ha IMoce0aH MOCTyIMaK O CIIOPOBHMA Mayie BPEIHOCTH, HE JOBOJEC
JI0 CBOT' OCHOBHOT IMJba, a TO je Op30, CKOHOMUYHO U €(PUKACHO OKOHYAMHE OBOT
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noctynka” Takole ce qonuro 1o 3akibydka ,,a je mersyc o 3.000,00 eBpa mo cpe-
nmweM kypcy HBC Ha man mogHOmIeHka Tyk0€ MPEeBHUCOK, ¢ 003HMPOM Ha €KOHOMCKH
crangapa rpahana Peny6imke CpOuje”, kKao U Aa Tako BUCOK IIEH3YC JOBOIH y TH-
Tambe MOIYNHOCT OCTBapuBama aJeKBaTHE 3alTUTE MpEZ CyIOM, ,,aK0 CE Y3Me Y
003up 11a ce y IPyTrOCTEIICHOM ITOCTYTIKY TIO0 YKaOW He pacipaBba Ja JIH je y TIPBOC-
TEMEHOM IMOCTYIKY MOTIIYHO U MPAaBHJIHO YTBPHEHO YNI-EHUYHO CTAaE UM HE U Ja
NPOTHB OJJTyKa JAOHETUX Y JAPYTOCTENCHOM MOCTYIKY MO KalOM HHUje D03BOJbEHA
pesusnja” (Bpxosmiek, Muxajnos u Yabapkara 2019).

Takohe, pematuBHO OWTHE MOBpenAe oapenada MAPHUYHOT IOCTYIKA HUCY
XanOeH! pasyior MPOTHB OJUIyKe y CHOpy Maie BpeaHoctu. IIpema crtaBy cyzcke
npakce, ,,[I0CTOjalb€ pEeNaTMBHO OWTHHUX IOBpeAa IOCTyNKa ... HE MOTY ce
WCIUTHBATH y TIOCTYIIKY TI0 JKaJIOW y CIIOpy Malle BpeIHOCTH, MMajyhu y BUAY 1a ce
Mpecy1a WK peliehe KOjUM ce OKOHYaBa MapHHIA Y TIOCTYIIKY Y CIIOPOBHMA Maje
BPEIHOCTH MOXKE TMOOHjaTH camMo 300r amcolyTHO OWTHE moBpeae onapenada
MAapHUYHOT TIOCTYIKA...” Y 00pa3joxemy je 3aKjbydeHo Ha ce ,,...HeocHoBaHO
)anboMm modmja M JOKa3HW IMOCTYTAK, Ka0 W OlleHA M3BeACHUX moka3a. OBo crora
IITO Ce OBHU KaJOeHW HaBOJIW OJHOCE Ha IOCTOjambe PEeNaTHBHO OWTHE IMOBpEe
MapHUYHOT MTOCTYTIKA jep Ce TUUY TOKa JOKA3HOT MMOCTYIKA, CACIyIIamkhe CBEA0KA ...,
MOCTYTIKA BEIITa4YeHa. .., olieHe nokasa ...” ([Ipecyna BTC, ITx. 10278/05).

[locraBpa ce murtame ma nu he, kao mro cmarpa [lozamh (1987, 399):
,APYTOCTEIIEH! CyJ OAOAINTH Kao HEI03BOJHEHY Kajl0y 3aCHOBaHY HMCKJbYYHBO Ha
pasiio3nMa 300 KOjUX ce OJUIyKa HEe MOXE HamacTH’, HIp. 300T MOrpeIHO WX
HETNOTITYHO YTBPHEHOT YMI-EHUYHOT CTamka WM 300T pellaTUBHO OWTHE TOBpeEre
onpenaba MapHUYHOT IOCTYNKA, WM he MaKk MEPUTOPHO OTyYMBATH O KaJOH,
MPUMEHOM TpaBWJIa OMIITET MOCTYIKA IpeMa KOME ,,APYTOCTENEeHH CYJ UCIIUTYje
NpPBOCTENEHY Mpecyldy Yy TrpaHHIaMa pasjiora HaBeJeHWX y >kanbu, masehu mo
ciryx0eHoj Ty>KHOCTH Ha OMTHE ToBpeje onapenada MapHUYHOT MOCTYIIKA U3 WiaHa
374. craB 2. tau. 1) no 3), 5), 7), u 9), ka0 ¥ Ha MPABWIHY NPUMEHY MaTCPHUjaITHOT
npasa” (3III1 2020, un. 386, cr. 3). UuHM ce ma je TpaBWIHMjH CTaB [1a
JIPYTOCTETIeHU Cy I Tpeda Mo CIy)0eHO] Iy>KHOCTH J]a CIIUTA MPAaBUITHOCT PUMEHE
MaTepHjaTHOT TIpaBa W HaBEICHE allCOyTHO OMTHE MOBpele oapenada MapHUYHOT
MOCTYNKa, W Ja JOHECE MEPUTOPHY OIIYyKy M Kajaa je >kamba 3acHOBaHA Ha
HENO3HOFHIHOW BREFAGBUMAOCTYIIKY O CIIOPOBHMA MaJie BPEIHOCTU HE MPUMEHY]Y Ce
onpende OIMIITET MOCTYIKA Koje 1ajy MOTYhHOCT JpyrocTerneHoM CyIy Ja pelemheM
Jla YKHHE TpecyAy MPBOCTETICHOT CyAa W BpaTH IMpeIMeT TOM CyIy Ha ITOHOBHO
cyheme ako cMarpa na 300T HOBHX YHI-CHHIIA M HOBHX JOKa3a pPajd MPABUITHOT
yTBphuBama YNHEHUYHOT CTama Tpeba Ja ce OAp)KW HOBa IIaBHA paclpaBa Mpen
MPBOCTETICHUM CYJIOM, WA aKo je 300T IMOTpellHe MpUMEHe MaTepHjaHOT IpaBa
YUEBEHUYIHO cTame Omino HemoTmyHo ytBpheno (31111, 2020, wr. 392 u 479, cr. 2).
[Jakie, y oBOM MocTynKy HHUje Moryha cxonHa npuMeHa 4. 392 Koju ce OJHOCH Ha
yTBp)eHO YHEEHUYHO CTamke, KOje ce He MOKe OOUjaTH KaIOoM, 1a CAaMHM TUM He
MOJK€ HH OWTH IMpeIMeT HCIUTHUBAmka Of CTpaHe APYTOCTENEHOT Ccya Y jKajaOeHoM
noctynky. To je moclieuna UCKIbyuemha MpUHIHIa beneficium novorum, 0OJTHOCHO
HeMohHocTH mToOMjama mpecyAe 300r MOTPENIHO WM HEMOTIYHO YTBpheHor
YUIEHUYHOT CTamba.
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3akibyuak

3a paspeleme CIIOpHUX MUTaka, Ha Koja je YKa3aHO y OBOM pajy, HEOIXOTHO
je Ia cyauje, Kako MpBOT CTENEHa, TaKo W JPYTOr CTeleHa, Y CIOpPOBHMAa Maje
BPEIHOCTH CXOTHO NPHMEHY]y ONIITE oJpende 3akoHa O MapHUYHOM IOCTYIIKY U
Jla yjeqHavaBajy CyJACKy Ipakcy, jep camo yjemHadeHa CyAcCKa Ipakca JOMPHHOCH
npaBHOj curypHoctu (BpxoBmek, MuxajnoB u Yabapkama 2019). ,Jlakie, cyauja
MOpa J1a 3Ha M 3aKOHE, ajli 3HATH 3aKOHE He 3Ha4YM 3HATH HAIaMeT PedH, TEKCT
3akoHa, Beh 3HaTH ;MyX 3akoHa, criry u Moh mUXoBy. To najbe, 3Hauu 11a je 3a Cyaujy
HEOOMYHO KOPHCHO MPATUTHU jyJUKATypy BUIIHMX CyI0Ba U BaKHHjE OJUTyKE YHOCHTH
y3 CBOje MpUMeE0e KO MPOTHca 3aKOHCKHX, jep Ha Taj he HaumH cynuja mocTuhu
jenHooOpa3HOCT cyhema M cBUMa HHTEpECOBaHMMA IMOJjEAHAKO IpaBAy Aeiau”’
(Ypomeruh 1936). ,MelyTum, W3 H3paKEHUX CTaBOBA Yy CYJACKHM OJIJIyKama,
Mpou3Jia3u Jia MOCTOjU pa3iiuka y npuMeHHu npaBa. Huje cmopHo nma ce ompehene
pasiiuke y TyMmMauewmy IpaBa jaBjbajy M HCTe Mopajy OuTtu mpuxsaheHe y cBakoM
IPaBHOM CHCTEMY KOjH C€ 3aCHHBA Ha MPEXHU IPBOCTENECHUX CyA0BA. AJIH, YKOIHKO
pasiinka HacTaje HpeJ WCTUM CYAOM, TO CTBapa CTamke¢ KOHTHHYHpaHE IpaBHE
HEU3BECHOCTH, a IITO MOJpPHBA MOBepewme y cyacTBo” (Mumojesuh, Auapejeuh u
Kpcrajuh 2015, 9). ,,3aT0 je HEONXOMHO jeIHAKO IOCTYIAmEe CYI0Ba Y HUCTHM H
UCTOBPCHUM CIIOPOBHMA, jep YNPaBO jeOHAKO MOCTYName CyIOBa y HOMEHYTHM
CITOPOBHMA TIO3UTUBHO YTUYE Ha MOBepere rpahana y mpaBocyhe, Kao U Ha jadame
npaBHE CHUTypHOCTH TpahaHa Kpo3 jeAHaKy 3alliTUTY MUXOBHX IpaBa TIpen
cynosuma” (Bpxosmrek, MuxajinoB u Yabapkana 2019).

[TotpeOHO je nma ce MOCTymak y CHOpOBMMa Mayie BpPEIHOCTH YYHHHU
EKOHOMHYHH]JUM, Op>KUM ¥ jepTuHIjuM. MehyTrM, OHO IITO ce yBEeK MOpa HMaTH Y
BUJY jecTe Ja KpaTKh POKOBH, HUCY YBEK TrapaHiuja goope mpasie. EBporicku cyn
3a JpyAcCKa mpaBa y ToM moryexy monaceha nma wiaH 6 EBporicke KoHBeHIHMjE 3a
3aIITUTY JBYJCKHUX IpaBa U OCHOBHUX CJI000]1a MPOIMHUCYje BPEMEHCKY e(hHUKacHOCT
CYACKHUX TIOCTyIIaKa, ajli Takol)e jeMUYH U OIIITHje Haueslo J0Opor BplIewka Npas/ie
Koje uMa BehH OMET OJ] Hauella pasyMHOT pOKa M MOXKE OINpaBIaTH U300p Mame
Op3ux anu npaBenuujux nocrymnaka (ECHR, 42585/98, par. 54).

CMamemeM I1ieH3yca 00e30e10 O ce BUIIU KBAJUTET CYJICKE 3allTUTE, jep
OM MHOTH CIOPOBH OWJIM peIlaBaHW 0 MPABWJIMMA OMIINTET IOCTYNKA, ITO On
HCTOBPEMEHO MPOAYXKUIIO Tpajatbe mapHuile. C npyre crpaHe, cMamuo Ou ce O0poj
CIIOpOBa MaJjie BPEJHOCTH, & TAME U OpOj JKaIOH Ha Mpecyae Koje pelaBa BUIIHU CY/I,
TO OM UCTOBPEMEHO JIOBENO J0 MoBehaHOr NMPHIKBA MPEIMETa y areIaluoOHUM
CYIOBUMA, Y JPYTOCTEIICHOM ITOCTYIIKY.

CMmarpaMo na OM rpaHMYHa BPEAHOCT, OJ KOj€ 3aBHCH IpPUMEHA MOCCOHUX
MpaBWIa O MOCTYNKY y CIOPOBHMA Maje BPEeIHOCTH, Tpebano na Oyje mpormucaHa
npeMa CyOjeKTUBHOM KPHUTEPHjyMy, AaKJie Y 3aBUCHOCTH OJ CBOjCTBA JYKHHKA,
OJTHOCHO TY>KEHOT, IITO 3HAYM J]a OU [IEH3yC 3aBHCHO O] TOTa JIa JIU je TyKEHH (u-
3WYKO JIMIIE KOje He 00aBJba MPUBPENHY JIENIATHOCT, WK j€ y TIHTaby MPAaBHO JIUIIE,
OJIHOCHO TIpeJy3eTHUK. To OM JONPUHENO Ja TpaHUYHA BPEIHOCT 33 MPUMEHY OBE
moceOHe BpCTe MApHUYHOT MOCTYTKa OyJe yckinal)eHa ca eKOHOMCKOM CHAaroM OHOTa
JUIIa Koje Tpeba Ja IiaTi QYT WU UCITyHH KaKBY IPYTy YAHUAOY.
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Introduction

The provisions of Chapter XXXIII of the Law on Civil Procedure provide
for special rules of procedure in small claims, which enable simpler and cheaper
ways of litigation. “A dispute of small value is a kind of summary procedure.
The purpose of this procedure is to end the dispute as soon as possible” (IIlpaBuu
craB BTC, 2005).

A special procedure of reduced cognition in small claims (trivial, petty
procedure) was known in our law in the system of laws from 1929, which after
1945 was not accepted in court practice for ideological reasons (Triva, Belajec i
Dika 1986, 672). This type of procedure was reintroduced into our legal system
by a legal amendment from 1972 with the aim of simplifying and speeding up
the procedure in disputes that have no greater value (ITozuuh 1987, 397).
“Deviation from the general procedure here is based on the position that in
disputes whose value is not great, those provisions that make the litigation more
complex and prolong its duration should not be applied. This, it is true, reduces
the guarantees for the accuracy of the verdict, but achieves expeditious
adjudication in a huge number of disputes of relatively minor importance
(398).In legal theory and some foreign legislation, the term “trivial procedure” is
used (JIyauh BupojkoBuh u ngp. 2019, 76). In German law in the twentieth
century, the trivial procedure (Bagatellverfahren) was provided as a special
procedure that applied to all property disputes whose monetary value did not
exceed 50 DM (Camma 2010, 125).

The same term is used in European Union law (“europdisches
Bagatellverfahren”) when regulating the European Small Claims Procedure
(Bundesministerium fiir Digitalisierung und Wirtschaftsstandort [BDW] 2021).
Regulation (EC) No 861/2007 of the European Parliament and of the Council of
11 July 2007 establishing a European Small Claims Procedure applies to all
cross-border disputes in civil and commercial matters up to EUR 5000, with
certain exceptions (Regulation 861/2007). The regulation creates a simplified
and accelerated written procedure for dealing with cases of cross-border disputes
of small value. This reduces costs and ensures that judgments handed down in
one EU country are automatically enforced in another. Regulation (EC) No
861/2007 has been further improved and updated by Regulation (EU)
2015/2421, which also updated the rules for the procedure for the European
order for payment first introduced under Regulation (EC) no. 1896/2006
(Regulation 2015/2421). These regulations remove obstacles to the proper
functioning of civil proceedings by encouraging harmonization of the rules on
civil procedure in force in the Member States. (bopaam 2009, 87).
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In the procedure on small value disputes, the rules from the general
litigation procedure are applied accordingly in matters that are not regulated
by the provisions of Chapter XXXIII. This means that in small claims
disputes, the norms of the general procedure are not applied literally (as they
read, literally), but with certain minor or major deviations and adjustments
(Kozap u [Touyua 2014, 683). For deciding in each individual (specific) case
in small claims, the basic idea is important, “as well as a certain deviation
from the norm of general procedure, and in order not to jeopardize the basic
goal of special procedure in small disputes, and at the same time provide
adequate protection of rights, the protection of which in these disputes the
parties request from the court” (Bpxosmiek, MuxajnoB u Yabapkamna 2019).
“A judge should take care to see the truth and judge according to his own
conviction, where required by law; to be impartial and conscientious and to
investigate the matter thoroughly, and whether the world will like his
decision should not be taken into account, because citizens go to court for
justice, and the judge says what justice is, because a judge knows the law”
(Ypomesuh 1936).

Definition, census and significance of a small value dispute

Small value disputes are disputes in which the claim relates to a claim in
cash that does not exceed the dinar equivalent of 3,000 euros at the middle
exchange rate of the National Bank of Serbia on the day of filing the lawsuit,
with that in the procedure in in small claims commercial disputes this limit is
30,000 euros (3I1II 2020, uin. 468, cT. 1 1 un. 487, ct. 1).

The same limit value is prescribed in the procedure on small value
disputes, which will also be conducted regarding the objection against the pay-
ment order, regarding the value of the disputed part of the payment order (3I1I1
2020, umn. 470). “In the mandate procedure, and regarding the objection against
the payment order, if the value of the disputed part of the payment order does not
exceed the amount of the dinar equivalent of 3,000 euros at the middle exchange
rate of the NBS on the day of filing the lawsuit, then the rules of petty procedure
will apply.” (PagmoBanoB 2014, 291). This limit also applies in litigations
regarding objections against the decision on execution on the basis of a credible
document. In both cases, the limit for commercial disputes of small value
amounts to 30,000 euros.

Only the value of the main claim is relevant for determining the limit (cen-
sus), while interest, contractual penalty and other ancillary claims, as well as the
costs of the procedure are not taken into account if they do not constitute the
main claim. (3T 2020, 4. 28). “Since the value of the subject matter of the
lawsuit or counterclaim is determined by the value of the principal debt, the in-
terest due, contractual penalty and other ancillary claims as well as litigation
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costs are therefore not taken into account if they do not constitute the principal
claim” (Pememe [TAC, Ilx. 7567/10). For the second instance jurisdiction of the
higher court, ie “for assessing whether it is a dispute of small value, it is not the
value of the subject matter of the dispute disputed by the appeal, but the value of
the subject matter of the dispute set by the claim” (Joanosuh 2012, 11).

Some types of disputes are never small claims, regardless of the value of
the subject matter of the dispute. This is a negative definition (Camma 2010,
134). Such claims are excluded by a special legal provision which stipulates that
they are not considered small value disputes: real estate disputes, labor disputes
and disputes due to state interference, regardless of the value indicated in the
lawsuit (3I1IT 2020, . 469).

It was pointed out that there is a large number of proceedings in small
value disputes, the value of which is so low (lower than 1,000.00 dinars), that for
the same (value) it is superfluous to initiate a “large court mechanism”, which
costs a lot compared to low value of the subject matter of the dispute - such
disputes are essentially conducted due to litigation costs, the collection of which
is the “main goal”, which is contrary to the purpose for which litigation is
conducted - to protect subjective rights. Thus, the interest in conducting such a
dispute is not legal, but exclusively economic. Mostly such disputes are
conducted against the Republic of Serbia (BpxoBmek, MuxajnoB u HYabapkana
2019). These are trivial disputes to which the old rule De minimis non curat
praetor should be applied (the praetor does not care about trifles). Therefore, it
has been proposed in the domestic professional public that the law be amended
by introducing the category of trivial disputes and prescribing special conditions
for acting in that type of disputes. (JIyanh Bunojkosuh u ap. 2019, 76). Lawsuits
whose main goal is not to protect the violated or endangered civil subjective
right, but to cause and collect the costs of court proceedings, should be rejected
due to lack of legal interest, as a general procedural presumption that must exist
in every type of lawsuit.

It was also proposed to consider “prescribing a minimum threshold for
filing a lawsuit, ie that a lawsuit cannot be filed below a certain amount before a
court, but before some other body, institution ... or to set lower rates for such
lawsuits according to the Lawyer's Tariff and Tax rate, and in order not to be
guided only by lucrative reasons, the exercise of the right to the costs of the
procedure” (BpxoBuiek, MuxajnoB u Yabapkana 2019).

The importance of this special litigation far exceeds the basic reason for its
prescribing - fast and economical adjudication, with reduced costs, because due
to the extremely high census, in relation to the total number of disputes, the
number of small claims, and especially the number of small commercial dis-
putes, is very large. All litigation judges in Serbia have more than half of the
cases considered to be small claims. In practice, however, the largest number of
such disputes does not exceed even the value of 100,000 dinars. Not a small
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number of so-called trivial disputes - up to 20 euros. Although these disputes are
not insignificant for citizens, the law stipulates that they should be resolved
faster, simpler, according to a special procedure and with lower court costs, but
this is not the case in practice. (Ilerposuh 2019).

Increasing the debt by calculating default interest and a proposal to reduce
the census

The real value of the subject matter of the dispute is also affected by other
factors, such as default interest, regardless of the fact that ancillary claims are
not taken into account when determining the limit for a small value dispute.
Because, even during the court proceedings, the default interest does not stop
flowing, so the debt, which the debtor could not settle voluntarily, or did not
want to pay the disputed obligation, increases at a rate higher than 8% per year,
provided that if the rate contracted interest (eg from a short-term loan agreement)
is higher than the default interest rate, it runs even after the debtor's delay (300
2020, un. 277, cr. 2). The debt of 300,000 dinars in arrears will increase to
469,348 dinars in five years, ie by more than 50%. After five years of debt
arrears, the debt of 3,000 euros will amount to 4,199 euros, and in a small-value
economic dispute, the debt of 30,000 euros will amount to 41,998 euros. The
Law on Default Interest prescribes the amount of the rate and the manner of
calculating the default interest paid by the debtor who is late in fulfilling the
monetary obligation, on an annual basis, with the amount of debt denominated in
dinars determined according to the reference interest rate of the National Bank of
Serbia; and if the debt denominated in euros according to the reference interest
rate of the European Central Bank on the main refinancing operations, which in
both cases are increased by eight percentage points. Default interest rate for debt
in euros, is also applied to liabilities whose amount is determined by the
currency clause - when the amount of debt is in euros, and is paid in dinars
(Kozap 2019). The amount of debt denominated in another foreign currency, e.g.
in Swiss francs is determined annually in the amount of the reference interest
rate of the central bank of the country of domicile currency increased by eight

percentia gtpeitin(Kepap2®18)ts nature lasts for several years, the dispute is
resolved as a state of conflict of uncertainty between the parties - the alleged
creditor and the alleged debtor, who acquire the legal procedural-legal status of
executive creditor and executive debtor, only after the judgment becomes final
and enforceable. However, default interest as a material and legal consequence
of the debtor's delay precedes these proceedings and begins to run long before
the initiation of litigation in which the disputed right is established, which is later
enforced in enforcement proceedings, leading to a significant increase in debt
(Kozap 2020a, 855), although interest is not taken into account when
determining the limit in a small value dispute.
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At the same time, the conscientiousness of the debtor does not stop the
flow of default interest. The absence of guilt for the debtor's delay (eg force
majeure - debtor's illness, loss of job, etc.) does not release the debtor from the
obligation to pay default interest, due to the objective understanding of the delay
in our law (Ko3zap 202006, 669). The effect of force majeure as a general basis for
exemption from civil liability, and thus the issue of guilt of the debtor for non-
performance, does not affect the creditor's right to default interest (Ko3zap 2020a,
856). Force majeure is an external circumstance (external fact) that has a
stronger power than the power of the subject and acts independently of his will,
its action cannot be predicted, or prevented or avoided, and affects the
emergence, change or termination of a legal relationship (Bophesuh u B.
CrankoBuh 1987, 157). In our legal system, the understanding of objective delay
is accepted, so that the debtor falls into arrears as soon as he fails to fulfill the
obligation within the deadline set for fulfillment, regardless of guilt (300 2020,
1. 324, ct. 1) (553). Only a creditor's delay, which occurs if the creditor refuses
to accept the fulfillment without good reason or prevents him by his behavior,
can lead to the termination of the debtor's delay, and thus to the termination of
the calculation of default interest (300 2020, un. 325, ct. 1 wr. 326, ct. 1 1 4.
326, cT. 2).

An individual whose regular income and available assets are not sufficient
to fully settle receivables, which are increased daily by default interest, may,
despite partial repayments, remain in the position of “eternal debtor” due to the
rules on accrual of interest and costs, bearing in mind that in civil there is no
“absolute” obsolescence of claims (Kozap 20200, 667). If the debtor owes
interest and costs in addition to the principal, the calculation is made by first
paying the costs, then interest and finally the principal (300 2020, wr. 313). The
statute of limitations is interrupted by filing a lawsuit and any other action taken
by the creditor against the debtor before a court or other competent authority, in
order to determine, secure or realize the claim (300 2020, 4n. 388). When the
interruption of the limitation period has occurred due to a request for
enforcement or security, the limitation period shall begin to run again from the
day of the completion of this procedure (300 2020, un. 392, cT. 4 u 5).

The average gross salary per employee in the Republic of Serbia in
February 2021 amounted to 85,864 dinars (Cekos 2021). The average salary
without taxes and contributions (net) was 62,280 dinars, which at the middle
exchange rate on April 27, 2021, is 529.65 euros (PemyOmuukum 3aBoj 3a
cratuctuky [P3C] 2021). The following is the conclusion that the limit value for
a small dispute of 3,000 euros in dinars at the middle exchange rate of the
National Bank of Serbia on the day of filing the lawsuit is approximately the
amount of six months of average net salary. When the average pension is taken
into account, which in March 2021 amounted to 29,378 dinars (or 249.84 euros),
the limit for a small value dispute exceeds the amount of the annual pension
(PerryOmmaxu ¢oHIT 32 IEH3U)CKO B MHBAIHMICKO ocurypame [POITNO] 2021).
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If one of the parties to the dispute private individual categories of
entrepreneurs, and the other is also an entrepreneur or other business entity (eg, a
company) or other legal entity, a dispute arose in performing activities of
entrepreneurs, then it comes to the business of small value in whose limit is
30,000 euros, which is ten times more than the limit applicable to civil disputes,
and is disproportionate to the economic strength of many litigants.

Therefore, the domestic expert public proposed to “change - lower the
threshold of 3,000.00 euros at the middle exchange rate of the NBS on the day of
filing the lawsuit, ie to align it with the economic standard of the citizens of the
Republic of Serbia, taking into account the censuses of neighboring countries,
which were found to be similar to the economic standard of the citizens of those
countries (eg the prescribed census in Montenegro is 500.00 euros, then in
Croatia 10,000.00 kuna, which is about 1,355.00 euros, in BiH 3,000.00
convertible marks, which is about 1,528.00 euros, etc.)” (BpxoBmek, MuxajinoB
n Yabapkana 2019). It was concluded that “for many citizens of Serbia EUR
3,000 is not a small amount, but the referee Forum proposes that the threshold
drops to 900 euros, or the value of two times the average salary in Serbia. The
average net salary in the Republic of Serbia in January 2019 was 54,521 dinars.
The census for small value disputes can be set in the amount of about two
average net salaries, which amounts to about 110,000 dinars, or about 900
euros...” As an argument for this proposal is given for example Germany, where
the small claims are those where the claim does not exceed 600 euros. In the
Czech Republic it is 370 euros, and Montenegro 1,000 euros. “In order to
determine the optimal census in small value disputes, it is necessary to keep in
mind on the one hand objective parameters, such as the average salary and
purchasing power of the population, and on the other hand the subjective
attitudes of citizens about what is small and what is big value. Regardless of the
property value, the parties value their dispute the most. However, the census is
set too high in our country ”, so it was proposed to reduce it to 900 euros

(Hetpomehaddth) solutions could be that the census, on which the application of
special rules on the procedure in small disputes depends, be prescribed according
to a subjective criterion, ie depending on the characteristics of the debtor, ie the
defendant, based on the rule of non-suspension of appeal against first instance
verdict, which ordered the payment of claims that do not exceed the dinar
equivalent of 300 euros to a private individual or 1000 euros to a legal entity or
entrepreneur does not delay the execution (3I1IT 2020, 4n. 368). Thus, the census
would not depend on the actual jurisdiction - whether the procedure in a small
value dispute is conducted before the basic court or before the commercial court
(when special rules of procedure in commercial disputes apply in which the limit
of 30,000 euros applies, regardless of the nature of the parties) , whether the
defendant is a private individual who does not perform economic activity, or it is
a legal entity or entrepreneur, which would contribute to the threshold value for
the application of this special type of procedure to be harmonized with the
economic strength of the person to pay the debt or perform some other act.
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The consequences of absence from the trial hearing

In order to expedite the proceedings, significant consequences of the
absence of the parties from the main hearing are foreseen, which are reflected in
the fiction of withdrawing the lawsuit or in the obligation of the court to render a
verdict due to the absence (Vrhovsek i Kozar 2020, 235).

If the plaintiff fails to appear at the main hearing, a duly summoned, it
shall be deemed that he had withdrawn the complaint (3ITIT 2020, un. 475, cr.
1). “The fiction of withdrawing the lawsuit is a sanction for the plaintiff who,
after filing the lawsuit, misses the activities in the lawsuit because the prosecutor
has the right and duty to take care of the protection of his rights. The fact that he
was absent from the hearing is an expression of his disposition” (I'. Ctankosuh
2013, 574). It is a coercive provision from which the irrefutable presumption of
withdrawing the lawsuit is derived (Cizmi¢ 2020, 262). The presumption of
withdrawal of the lawsuit is irrefutable and the fact that is presumed is that the
legal consequence of the withdrawal of the lawsuit occurred ex lege, and not that
the plaintiff gave or should have given a statement to withdraw the lawsuit with
which the defendant should only agree in order for legal consequences
withdrawal of the lawsuit. When this legal presumption is fulfilled, the lawsuit is
considered withdrawn by the law itself, and the court's decision is declaratory in
nature, because the court only establishes a fact that has already occurred ex lege
(253-254). This means that the court in a dispute of small value is not obliged to
assess the justification of the absence as in the regular procedure, when the law
in Art. 311 st. 2 for a similar legal situation, ie for the occurrence of legal fiction
on the withdrawal of the lawsuit, as a consequence of the absence of both
litigants from the main hearing, requests that the parties be “unjustifiably
absent”, stipulating that if both the plaintiff and the defendant are unjustifiably
absent from the main hearing or refuse to discuss, the lawsuit is considered
withdrawn. (Vrhovsek 1 Kozar 2020, 236). “By his absence from the hearing, the
duly summoned prosecutor showed that he has no interest in discussing before
the court and no interest in making a decision on the merits which would resolve
the dispute which is the subject of litigation.” (I'. Ctankosuh 2013, 574).

On the other hand, the court will pass a verdict due to absence if the de-
fendant does not come to the hearing for the main hearing, and is duly sum-
moned. This type of judgment is called a contumacy judgment, derived from the
Latin word contumax which means stubborn, defiant (M. Stankovi¢ i Despotovic¢
2019, 91). The verdict due to absence was retained in a special procedure in liti-
gation on small claims, but now with a different legal nature in relation to the
previous law (JIytosam 2011, 115). The regulation stipulating that the court in a
special procedure on small claims will render a judgment due to absence if the
defendant does not appear at the main hearing, and is duly summoned, regarding
other issues, ie other conditions for passing this judgment, refers to the general
application of the general regulations that regulate in detail the passing of a
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judgment due to absence in the general procedure (3I1I1 2020, un. 475, ct. 2). In
the legal literature, this legal solution is explained by the necessity to refer “to
Atrticle 351 of the Law on Civil Procedure, because without reference it could be
concluded that in order to reach this type of verdict it is enough that only the
defendant is absent from the main hearing, whether other conditions prescribed
by law are met” (bomupora 2015, 663). The reason for the absence of the defen-
dant is not essential for a judgment by default, but can be important for a deci-
sion on the proposal to restore the status quo ante. Therefore, “if the defendant
does not come to the hearing for the main hearing, and is duly summoned, the
court is obliged to render a verdict due to absence” (I'. CrankoBuh 2013, 574).
According to the case law, “in the case of the defendant's failure to appear at the
hearing, when he informed the court that he was unable to attend due to health
problems, it does not mean that the conditions for a judgment due to absence
were not met, because when it comes to small claims, the court does not appreci-
ate the justification of the reasons for absence from the hearing, but the party
may point them out in the proposal for restitution.” (Ilpecyna ITAC, IDx.
8317/13). “A judgment due to absence will be rendered in a dispute of small
value whenever the duly summoned defendant does not appear at the hearing,
regardless of the justification of the reason for absence.” (Ilpecyna ITAC, ITx.
2324/10).

One of the important conditions for passing a verdict due to absence is the
conclusiveness of the lawsuit, ie. that the merits of the claim arise from the facts
stated in the claim (31111 2020, wr. 351, ct. 1, Tau. 3) (M. Stankovi¢ 1 Despotovi¢
2019, 92). Because, in the case of a judgment due to absence, in the opinion of
legal theory, there is a fiction of acknowledging the facts presented in the
lawsuit, so that the court without proof takes as factual basis its meritorious
decision the factual claims on which the present prosecutor bases his request
(ITozauh 1987, 285-286). According to the case law, the essence of the verdict
due to the absence in the procedure on small value disputes is based on the
fiction of acknowledging the facts presented in the lawsuit, so that the court,
without proof, takes as a factual basis for its decision on the merits the factual
allegations on which the present prosecutor bases his request (Ilpecyna ITAC,
IIx. 6745/06). “Since the court does not establish the essential facts when
passing the verdict due to absence ... there is therefore no place for the
application of the rules on the burden of proof” (Pememe [TAC, ITx. 6616/12).
The court is released from the need to prove the facts on which the claim is
based, ie to determine the life event that determined its identity, but it already
applies the substantive law to those facts ex officio, examining whether the claim
is based on any legal basis.

The limitation reasons of appeal - non-application of the principle of
beneficium novorum

An important feature of the malicious procedure is the non-application of
the principle of beneficium novorum - the right to present new facts and new
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evidence (novelty) in the procedure. A judgment or decision terminating a litiga-
tion in small claims proceedings may be challenged by an appeal only due to an
absolutely significant violation of the provisions of the litigation procedure re-
ferred to in Art. 374 st. 2 of this law and due to incorrect application of substan-
tive law (3I1II 2020, umn. 479, ct. 1). “The focus of the regulations on the proce-
dure in small claims is among the regulations on legal remedies. For reasons that
can be filed, appeals against judgments and decisions have been significantly
reduced” (Triva, Belajec i Dika 1986, 673). In the case law, the position is taken
on the wrong application of the substantive law in the judgment due to the ab-
sence as a reason for its modification: “If in the appeal procedure the second
instance court finds that the judgment due to absence was rendered with incor-
rect application of substantive law, and which it takes into account ex officio in
the judgment due to absence, it will change the judgment by correctly applying
substantive law.” The verdict further states: “As in the case of passing a verdict
due to the absence of... the second instance court in the appeal procedure ex
officio examines the correctness of the application of substantive law, in this
case the Higher Commercial Court found that the appeal was founded, because
having in mind the factual allegations, the first instance court factual situation
erroneously applied the substantive law when he adopted the claim, and there-
fore the correct application of the substantive law - Article 211 of the Law on
Obligations rendered this judgment by which... the first instance judgment is
amended by rejecting the claim as unfounded” (Ilpecyna BTC, ITx. 3278/06).

It follows that a decision resolving a small value dispute cannot be
challenged due to an erroneously or incompletely established factual situation.
The impossibility of challenging the judgment due to absence due to the factual
situation was also accepted by the case law: “In the appeal, the factual situation
established in the first instance procedure in a small value dispute cannot be
disputed” (Pemewe ITAC, IDk. 5346/11). In doing so, “in order to assess the
admissibility of the grounds of appeal against the judgment in the small claims
procedure, it is not the grounds of appeal that are stated, but their content.” The
explanation states that: “In the appeal, the plaintiff does not state the erroneously
and incompletely established factual situation as the reason for the appeal,
although in the text of the appeal itself he disputes the facts established by the
first instance court regarding the execution of services whose price is requested.
Such appellate allegations are not allowed for the stated reasons, so they were
not considered in the appeal procedure” (Ilpecyna ITAC, IIx. 12913/10).

“Beneficium novorum principle does not apply when it comes to the ap-
peal of this special legal proceedings. For that reason, the parties are obliged to
present all the facts and evidence related to the main matter during the first in-
stance proceedings” (I'. Crankosuh 2006). This position of legal theory is also
accepted in court practice: “On the reasons for contesting the request for which a
decision on execution was made on the basis of a credible document, the defen-
dant must submit evidence with an objection to the same decision, and no later
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than the conclusion of the main hearing. Evidence submitted by the defendant
with the appeal against the judgment due to absence will not be considered by
the court, because in the appeal in small claims proceedings the established fac-
tual situation cannot be disputed, but it can be submitted only due to (absolutely)
significant violation of procedural provisions and misapplication of material
rights” (Ilpecyna ITAC, IIx. 1775/12).

“In addition, the court of first instance, since the appeal cannot be filed due
to erroneously or incompletely established facts, will not be able to revoke the
first instance decision if it finds that the challenged decision has material defects,
nor can it change it if it assesses the established factual situation in a specific
litigation differently (I'. CrankoBuh 2006). “In small claims proceedings, a
second-instance court may not overturn a decision and return it to a first-instance
court for a retrial if it doubts the accuracy of the facts.” (Canma 2010, 137). This
means that in small claims, a two-stage assessment of evidence is excluded,
because the second-instance court controls only the legality of the first-instance
verdict - whether the first-instance court correctly applied the substantive right to
the established factual situation, as well as whether there are absolutely
significant violations of the provisions of the civil procedure that the appellant
pointed out or from Art. 374, para. 2, point 1 to 3, 5, 7, and 9 which he monitors
ex officio. At the same time, “the second-instance court oversees the claim only
pays attention to the party's request” (Pemewe BTC, IIx. 2974/06).

It should be noted that the current law prescribes the preclusion of new
facts and evidence in the appeal, as a general rule that is applied in the general
procedure (3I1IT 2020, umn. 372, ct. 1). “A similar rule was provided in Art. 359
of the previous law, while such a restriction in Art. 496a of the Civil Procedure
Act of 1977 was provided only for proceedings in commercial disputes” (Ko3ap
2012, 161-162).

There is an opinion that “the current provisions of the Law on Civil
Procedure, which also refer to a special procedure on small claims, do not lead to
their basic goal, which is to quickly, economically and efficiently end this
procedure.” It was also concluded that “the threshold of 3,000.00 euros at the
middle exchange rate of the NBS on the day of filing the lawsuit is too high,
given the economic standard of the citizens of the Republic of Serbia”, as well as
that such a high census calls into question the possibility of achieving adequate
protection in the court, “if it is taken into account that the second-instance appeal
procedure does not discuss whether the factual situation was completely and
correctly established in the first-instance procedure or not and that no revision is
allowed against decisions made in the second-instance appeal procedure”
(BpxoBmiek, Muxajnos u Yabapkarma 2019).

Also, relatively significant violations of the regulations of civil procedure
are not an ground of appeal against a decision in a small claims dispute. Accord-
ing to the case-law, “the existence of relatively significant breaches of proce-
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dure” cannot be examined in a small claims appeal, bearing in mind that a judg-
ment or decision terminating a litigation in small claims proceedings may be
challenged only for an absolutely substantial violation of the provisions of the
civil procedure...” In the explanation, it was concluded that ““...The evidentiary
procedure, as well as the assessment of the presented evidence, is unfoundedly
refuted by the appeal. This is because these appellate allegations refer to the ex-
istence of a relatively significant violation of the civil procedure because they
concern the course of the evidentiary procedure, the examination of witnesses...,
the expert examination procedure..., the evaluation of evidence...” (Ilpecyna
BTC, ITx. 10278/05).

The question is whether, as Poznic believes (1987, 399): “dismiss the
appellate court as an inadmissible appeal based solely on the reasons why the
decision cannot be challenged”, for example, due to an erroneously or in-
completely established factual situation or due to a relatively significant vio-
lation of the provisions of civil procedure, or will decide on the merits of the
appeal, applying the rules of general procedure according to which “the second
instance court examines the first instance verdict within the limits of the reasons
stated in the appeal, paying attention ex officio to significant violations of the
provisions of Article 374 paragraph 2 item 1) to 3), 5), 7), and 9), as well as to
the proper application of substantive law (3I1I1 2020, un. 386, ct. 3). It seems
that the more correct position is that the second instance court should ex officio
examine the correctness of the application of substantive law and the stated
absolutely significant violation of the provisions of civil procedure, and make a
meritorious decision even when the appeal is based on impermissible reasons.

Regarding the appeal in the procedure on small disputes, the provisions of
the general procedure do not apply, which enable the second instance court to
revoke the judgment of the first instance court and return the case to that court
for retrial if it considers that due to new facts and new evidence a new main
hearing is held before the first instance court, or if due to incorrect application of
the substantive law the factual situation was incompletely established (3I1I1,
2020, un. 392 u 479, ct. 2). Therefore, in this procedure, it is not possible to
apply Art. 392, which refers to the established factual situation, which cannot be
refuted by an appeal, and therefore cannot be the subject of examination by the
second instance court in the appellate procedure. This is a consequence of the
exclusion of the principle of beneficium novorum, ie the impossibility of
rebutting the judgment due to an erroneously or incompletely established factual
situation.

Conclusion

To resolve issues, to which has been shown in this paper, it is essential that
judges, both first-degree and second degree, in small claims pursuant to applica-
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ble general provisions of the Code of Civil Procedure and to unify case law, be-
cause only uniform jurisprudence contributes to legal security (BpxoBmek,
MuxajnoB u Yabapkana 2019). “So, a judge must know the laws, but knowing
the laws does not mean knowing the words, the text of the law by heart, but
knowing the spirit of the law, their power and authority. This further means that
it is unusually useful for a judge to follow the jurisprudence of higher courts and
make more important decisions with his remarks on legal regulations, because in
that way the judge will achieve uniformity of trial and distribute justice equally
to all interested parties” (Ypomesuh 1936). “However, from the views expressed
in court decisions, it follows that there is a difference in the application of the
law. It is not disputed that certain differences in the interpretation of law occur
and must be accepted in any legal system based on a network of courts of first
instance. But if the difference arises before the same court, it creates a state of
continuing legal uncertainty, which undermines trust in the judiciary”
(Munojesuh, Anapejesuh u Kpcrajuh 2015, 9). “That is why equal treatment of
courts in the same and similar disputes is necessary, because equal treatment of
courts in the mentioned disputes has a positive effect on citizens' trust in the ju-
diciary, as well as on strengthening legal security of citizens through equal pro-
tection of their rights before courts” (Bpxosmek, Muxajnos u Yabapkarma 2019).

It is necessary to make the procedure in small value disputes more eco-
nomical, faster and cheaper. However, what must always be kept in mind is that
short deadlines are not always a guarantee of good justice. In this regard, the
European Court of Human Rights recalls that Article 6 of the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms prescribes
the temporal efficiency of judicial proceedings, but also guarantees a more gen-
eral principle of good administration of justice. but more just actions (ECHR,
42585/98, par. 54).

Reducing the threshold would ensure a higher quality of judicial protec-
tion, as many disputes would be resolved according to the rules of general pro-
cedure, which would at the same time prolong the duration of litigation. On the
other hand, the number of small claims would be reduced, and thus the number
of appeals against judgments resolved by a higher court, which would at the
same time lead to an increased influx of cases in the appellate courts, in second
instance proceedings.

We believe that the threshold value, on which the application of special
rules on procedure in small claims disputes depends, should be prescribed ac-
cording to a subjective criterion, ie depending on the characteristics of the
debtor, ie the defendant, which means that the threshold would depend on
whether the defendant is a private individual who does not perform economic
activity, or it is a legal entity, ie an entrepreneur. This would contribute to the
threshold value for the application of this special type of litigation being harmo-
nized with the economic strength of the person who has to pay the debt or fulfill
some other act.
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