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MNOJEINHA INUTAIBA OTIPABJAHOCTH NU3MEHA
KPUBUYHOI IPOOECHOI 3AKOHOJABCTBA
PENNYBJIMKE CPBUJE 2011. TOAUHE

Ca:kerak: [lutame pa3Boja KpUBUYHOT MPOIIECHOT MIPaBa MpeICTaBha U3y3e-
THO IIAPOKO M CIIOKEHO pa3Marpame, Koje je TeIKO OOyXBATHTH jETHUM HUCTPaKH-
BameM. Y OBOM paay ayTop hie ce 0aBUTH y HPBOM JEIy OCBPTOM Ha pa3Boj KpH-
BUYHOT TIPOIECHOT 3akoHONaBcTBa Pemybnmuke Cpbuje mo 2011. rogune. AKTyenHH
3aKOHWK O KPUBUYHOM TIOCTYIIKY Ca CBOjUM IOCIIEIEBUM m3MeHama n3 2019. romune
U Jjajbe Ce TEMEJbU YIPABO HA MOMEHYTOM 3aKOHHMKY. CHCTEMATCKU MPHUKa3 pa3Boja
KPUBUYHOT IMPOLIECHOT 3aKOHOAaBcTBa y PermyOnumu CpOuju ontepehen je mpe kako
OpojHIM H3MEHaMa JIETUCIATUBHUX HM3BOpa, TAKO U U3MEHaMa y IIMPEM JPYIITBE-
HOM KOHTeKcTy. [IuTame Ap)kaBHUX OKBUpPA U BaK€Ha 3aKOHA, OTy/a 3aXTeBa Hepe-
TKO TIperjie]] MUper TEPUTOPHjalTHOT OKBUPA, TE pa3yMeBamke OBE APYIITBEHE AUHA-
Muke. Ako ce mocMatpa nepuof popmupama Kpamesune Cpbda Xpeara u CrioBeHa-
ma 1918. romuHe OCHOBHA OJUIMKA KPUBUYIHOT IIPOIIECHOT IIpaBa IMojapasyMeBaia je
NapTUKyJapHe HHTepece IMOjeJUHAaYHUX Jp’kaBa W 3aceOHa mporecHa ypehema.
Haxkon u3HeTor, KOje Ha HEKM HAYWH MpEACTaBIba U YBOJIHHU JIe0, y paay he ce obpa-
THTH TIPUKa3 HajBAXHUjUX H3MeHA Bakeher 3aKkoHMKAa O KPUBUIHOM IIOCTYNKY Y
OJTHOCY Ha 3aKOHWK O KpHBHYHOM nocTynky u3 2011. romune. Hakon mTo je 3ako-
HUK 0 KpHBUYHOM HOCTYnKy u3 2001. ronuHe cTaB/beH BaH CHare, Ha CHary je cTy-
MO HOBU 3aKOHUK O KpUBUYHOM rocTynky u3 2011. roguHe koju je OpojHa muTama
ypenno Ha IMOTIYHO HOB HauwmH. Ha kpajy, moceOHa maxkma he ce ykazath Heyc-
kinaheHocTn 3akoHUKA 0 KpUBUYHOM NOCTYynKy u3 2011. roaune ca YcraBom Pemy-
oimke Cpouje.

Kibyune peun: 3aKoHUK 0 KpUBHYHOM mnocTynky u3 2001. rogune, 3aKkoHUK
0 KpuBHYHOM TocTynKy u3 2011. rogwHe, pa3Boj KPHBUIHOT TPOIECHOT 3aKOHOIAaB-
CTBa, OIIPaBJAHOCTH U3MEHA
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Pa3Boj kpuBHMYHOT nMponecHoOr 3akoHoaaBcTBa Penydanke Cpouje

CucremaTcku NpHKa3 pa3Boja KPUBHYHOI IPOLIECHOT 3aKOHOJABCTBA y Perry-
omumm CpOuju ontepeheH je mpe kako OpojHMM M3MEHaMa JIETHCIaTUBHUX H3BOPA,
TaKO ¥ M3MEHaMa y MIMpeM APYIITBEHOM KOHTeKcTy. [lutame npkaBHUX OKBHpa U
Ba)KEHa 3aKOHA, OTY/1a 3aXTeBa HEPETKO Iperye]] IUpPer TEPUTOPHjaIHOT OKBUPA, T€
pasyMeBame OBE ApPYLITBeHe AWHammuKe. [locMatpaHo onx mepuona (opMmupama
KpasseBune Cpba Xppara u Ciosenaua 1918. rogune ocHOBHA O[IMKa KPUBHYHOT
MPOLIECHOT IpaBa MoJpa3yMeBaja je HapTHKYJIapHe UHTepece IM0jeANHAYHUX apxKa-
Ba M 3aceOHa mpoiecHa ypehema. JleTarbHuju mperiiea eBoIyLUje U BaKermha KOH-
KpPETHUX 3aKOHa Ha MoApy4jy OuBiue JyrociaBuje npeacrassba [lusuh. Tako [Tusuh
(2011), naBomu na je cBe mo 1929. romuHe Ha moapydjy bocHe n XepueroBuHe npu-
MEHHUBaH KPUBHIHH mocTynak u3 1891. rogune, mok je y XpBarckoj u CiaBoHUjU
NPUMEBHBaH CTapHju 3aKOHCKH n3Bop u3 1875. rogune (153-177). 3aHUMIBHBO je
Jla je 10 HaBeleHOI BpeMeHa, Ha noapyyjy Ucrtpe, Janmanuje u CioBeHHje BaxXuo
ayCTPHjCKHU 3aKOH O KPUBHYHOM TOCTYNKY u3 1873. roaumHe, MOK je Ha TEPUTOPHUjU
BojBoanue u Mehyropja nmpuMeHy Halao yrapckd KpUBHYHH TOCTynak u3 1896.
TOAINHE

Kana je y nutamy mak Cpbuja, 1865. ronune dopmupan je 3aKOHHK O Cya-
CKOM MOCTYIIKy O KPUBHYHHUM Je€JIUMa, KOjH je KacHWje NPETpIeo HHU3 HM3MEHa U
nmonyHa. Tek moceOHa pa3yheHOCT KPHMBHUYHOT MPOIECHOT IpaBa NMPUMETHA je Ha
teputopuju Llpue ['ope, a rre je ayro cyheme ypehusano oOuuajHUM MpaBoOM, Of-
HOCHO ¢ modeTkoM 19. Beka 3akonukoM lletpa Ilerposuha. Takolhe, mpouecHu ac-
nektr y Llproj ['opn Hanmumm cy 0cHOB y 3aKOHUKY Kmhaza Jlanwna u3 1955. romune,
na 6u tex 1910. romuae 6Mo hopMHpaH MOAEPHU 3aKOH O KPUBHYHOM MOCTYIIKY,
KpeHupaH 10 y30py Ha CPIICKO pelneme. AHanu3upajyhu aeTasbHUje HCTOPHjCKE ac-
nekte KpuBu4He pedopme y Cpbuju, [lomoBuh mpBu 3Ha4YajHUjH KOpaK OBOT KOH-
TEKCTa MpeJICTaB/ba Kao (popmupame Y CTpojcTBa OKPYKHUX Cya0Ba U3 1846. ronu-
He. JlaTUM HM3BOPOM EKCIUIMLHUpAH jeé OKBUP HaIUIeKHOCTH oOyxBaTtajyhm ,,cBe
37I0YMHE KOj€ je MOYMHWIIA jelHA WM BUIlle 0co0a, MomyT moOyHe MPOTHB ApKaBHE
BJIACTH, HapyllaBama ONIITEI MUPAa M IOpETKa, 3JI0ynoTpede BIacTH, yOUCTBa,
abopTyca, HaHOIIEHA TEJECHUX IOBpena, IMOoJAMETama Toxapa, Kpahe, mpeBape,
MJbavKe, OTMHIIE, CHIOBama, OMynHuX paamu, nonuramuje” (Ilomosuh, 2015, 81).
[Topen nmpenm3upama APYyTrUX IMOHAIIAKA, KOja Cy IO CBOjOj TIPUPOAM OATOBapalia
MPECTyNMa, IPeIMETHU OKBHP o/ipehBao je na je Ay»KHOCT OKPYKHHX HadyeJCcTaBa
U CpEeCKHX cTapelldHa IrpamMohemMa Ma chpeyaBame 3J704HMHA, OTKPHBAHbE
YUMHHUJIAA U BbUXOBO NPeaBamke CyI0BUMA.

3aHUMIBKBA TMOJIENIa MPOIECHUX TYKHOCTH MOJpa3yMeBaja je Aa ocoda Koja
Ipemaje OKPUBJHEHOT Cyny OWBa M I-ETOB jaBHHU TyXwiall. Ilpm Tome, cynm je ocum
MpaBa Jia OPKUBJCHE UCIIHTA U KPUBIIC Ka3HU BOJAMO padyyHa O TOME Jia JIU je OKPH-
BJbEHH MPETPIICO KAKBO 3710, Belie 0/1 OHOT KOje je HY)KHO Jia ce 00aBH UCTIUTHBAKE
u poHoce oaroBapajyha mpecyna. Cam OKpHUBIBCHH MMao je MpaBO HA ,,0TOBOP”,
OJTHOCHO Ha H3HomIewme oxbpane. [Ipu ToMe, cyZoBUMa HHje OHIIO JO3BOJHEHO Na
MpPUMEHY]y KaKBY BPCTY (hU3MYKE MPUHYJE, a Kako OM m3HyImin npusHame (Cra-

322



Kynrypa nommca, rog. XVIII (2021), 6p. 45, ctp. 321-332

menkoBuh, 2021). Unak, okpuBibeHH OM OMO KakibaBaH YKOJIHKO OM Ce M3PEKao
KaKBYy OYMIJICIHY WM JoKa3aHy Jiax npes cynom. [Ipemaa ce paau o CpOuju ¢ mo-
JIOBUHOM 19. Beka MPUMETHO je MOCTOjae HEKUX CaBPEMEHUX MPOLECHUX MPHHLU-
na. Tako ocuM Hauena TEpPUTOpPHUjaHE HAJICKHOCTH, IPUMEHUBAHO j€ M HMPaBHIO
3abpane moHOBHOT cyhema o uctoj ctBapu. [Ipeasuhajyhu mocrojame Beha cynuja,
npecyja ce JoHocuiaa BehHHOM riacoBa. TeK y cilydajy pasIHYUTHX TIICAUIITA 110
MUTaky KPUBHIIE, [TPEBAry je HOCHO Tiac npeaceanrka Beha.

3aHUMIBHBO MPOLIECHO PELICHE OJHOCUIIO C€ U Ha aclleKT JOHOLICHa U Tpe-
Jouerha Mpecyae OKpuBibeHOM. HanMe, y citydajy na je u3pedeHa ka3Ha Ouiia Mamba
OJ1 TIeJIeceT yaapalia ITarnoM, OJHOCHO Jia je Topa3syMeBaia u3ipKapame poouje y
Tpajamy KpaheM o Tpu Mecena, ¢y je Ouo oBnamheH Ja UCTy CHOpOBeNE HA U3Bp-
meme. [la unak, y cirydajy CTpokux KasHH, Cy[ je Ono obaBe3aH mpecyay MOIHETH
Ha pa3MaTpame BUILNO] MHCTAHIM AIENAlMOHOT cyna. Tek 1Mo MmoTBphuBamy WiIu
W3MEHH MPBOCTENCHE Tpecye, MPUCTYIAlIOo ce U KOHAYHOM W3BpIIewky. HapounTo
BOXKHHM y OBOM HMCTOPHjCKOM IIEPUOIY IOCTaBJba C€ OJHOC IOJIUIUjE M MOTHIIH]-
CKuX oBnamhema W KOPEJAaTHBHOT OKBHpA HAJUICKHUX cynoBa. Hamme, mpaBo Ha
KaXXmhaBame OWIIO je TOBEpeHO CyJI0BHMa, a He Noiuuuju. Mnak, nmajyhu y Buny
npeonrtepeheHe KamanureTe Cy/10Ba, Kao U ctaB MHUHHCTapCTBa YHYTPALIBUX TTOC-
J0Ba Ja MoJIHIMja Oe3 mpaBa Ha Ka3Hy, T'yOM cBOjy MOTeHTHOCT, 1850. roaune noHe-
Ta je Ypenba o Tome, Kako hie MOJHMIIMjCKE BIACTH Ca MOJHUIINjCKAM MPECTYTHHIIU-
Ma MOCTYTATH U Ka3HUTH, Kao [TonIujcku Ka3HUTEITHH 3aKOHHUK, JIBaJICCET IaBa.

Bopehu ce cagpxajem [lonumujcke ypende, HaANEKHOCT 32 MCIUTHBAKE U
Ka)KaBamke MONUIMjCKUX MPECTyTa IMOBEepeHa je MPUMHUPUTEITHUM CYJIOBHMA OIIII-
THHA, CPECKUM HaueIHUIMMA, OKPY>KHIM HadeIHUIMMa U YTpaBu Bapoum beorpa-
na. Tako cy oBe MHCTaHIIE MECHE MM OIIITHHCKE MOJIHI]CKE BIaCTH UMae IpaBo
cyhema 3a paznuunTa MOHAIIAKA 33 Koje je Onia mpolucaHa Mamba HOBYaHA Ka3Ha,
OJJHOCHO Ka3He 3aTBOpa Kpaher Tpajama WM TelecHe Ka3He Mamer Opoja ynapana
mranoM. TeK YKOIMKO OM KOHKPETHH MPECTYI 3aciy’KHUBao Ka3Hy Koja MpeBa3uiia3u
3akoHOM ojapeheHy rpanumy, mpeamer O6u Ouo ycrynad BumIoj mHCTaHuu. [lopen
npaBa Jja u3pude KazHe, NOJIUIM]ja je HEMOCPETHO U M3BpIIaBana ucre. M 1ok je oBo
JIOHETIO JKEeJbEHE pe3yiITaTe y IOTJIeAy CTaTyca M BaKHOCTH IIOJIMIHjE, OTBAPAJIO je
NHUTaBke 3710ynoTpeda, kao 1 MoryhHocTH ocyheHor Ha kanly, a yKOIUKO ,,AP>KU J1a
je 6ujen Ha npasau bora”.

[Mpema Muneruhy (2006), ox 1929. rogune Ha monapyyjy uene KpabeBune
Jyrocnasuje Ha cHa3u cy KpuBmunu 3akonuk 3a KpasseBuHy JyrocmaBujy, Koju je
0o0yxBaTao MarepujaiHe acleKTe, U 3aKOHUK O CYJCKOM KPHUBHYHOM MOCTYIIKY 32
KpasseBuny Cpba XpBara u CrnoBeHala, KOju ce THLA0 KPUBHYHOIIPOLIECHUX O/pe-
nou (82). [lopen HOBHHA KOje je MpeIMEeTHH 3aKOH JTOHEO, a Y CMUCITY TpogecHoHa-
TU3aluje Cynnja, YHU(DHUKAITIjOM 3aKO0HA TEXKHIIO CE YCIIOCTaBJbaly BUIIECT HHUBOA
NpaBHE CUTYPHOCTH, ajld U CHa)XHHUj€ LIEHTpaJIHE KOHTPOJe CYICKHX mponeca. Pa3-
JIOTE OBOME HaJla3uMO y TPaBHO] Mpakcu (eAepann3Ma, a HapOUUTO Yy KOHTEKCTY
cUTyaIyja CXOQHO KojuMa ce y XpBarckoj n CIlaBOHUjU HUCY W3BpPIIABAIIC OJITyKE
cyna u3 Cpbuje, aprymenTyjyhu mocrojame 3aceOHOT mpaBHOT noapy4Yja (Bpxosau
KacallMOHU CYJ, H.1.). JIMHaMUYHOCT IMpOMEHa Koje Cy HacTymuie TokoMm 1929, ro-
JIUHE TIOTIPUMajy pa3Mepe IeJOBHTE MpaBHE peKOHCTPYKIHje. Tek Kao JIoka3 OBak-
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BUX HaBOJa BaJba HAIIOMCHYTHU Oa je npeaAMETHEC TOAUHE JOHETO MPCKO ABC CTOTHHC
pa3INYUuTUX 3aKOHa.

Meljy HOBHM TIpaBHUM H3BOpHMa, a KOjH MMajy CBOj€ MMIUTHKANH|e y KpH-
BUYHO TPOIICCHO MOJbe Bajba McTahm M 3aKOH O XKaHIAPMEPHjH, KOjU je YCBOjeH
1930. rogure. Hanme, xanmapMepuja je, CXOIHO TOMEHYTOM 3aKOHY, MO3UIIHOHU-
paHa Kao IOMOhHM poJ BOjCKe, a KOjU MMa 3a7aTak J1a ,,Kkao opraH Ap>KaBHHUX yIIpa-
BHUX OpraHa BJacTH OAM HaJa jaBHOM Oe30enHolnhy, oJp:KaBa jaBHU pel U MUD U
00e30elyjy m3Bpriewme 3akoHa”. OxkBup orianthema MoaApa3yMeBao je U 00aBJbame
OTKpYBamka W UCTPAXKHBAKka KPUBUYHHX JeJia, T€ MOIHOIIEHe KPUBHYHUX IpHjaBa
HAJJIEKHO] BIIACTH. 3aHUMJBHBY TEPCIIEKTHBY YJIOTe U HaYMHA 00aBJbamba Ty KHOC-
TH JKaHAapMepHje, Y HaBeJeHOM Mepuony, npeacrasiba JoopojeBuh. Tako Hobpoje-
Buh (2006, 210) HanloMuBe 12 je MaNTpeTUpamke JIUIa JUIIEHUX ciioboae Ouna pe-
IoBHA T0jaBa. [Ipu Tome, oBakaB KOHTEKCT HHje MPOU3Ia3H0 CaMO U3 YHYTapIIOIH-
TUYKUX HacTOjarha jadyarba TMOJUIMje Kao MHCTUTYLHUje, Beh u Buljema oamaszie u
TPIEHE Kao CYIITHHE U CMUCIA KaKibaBamka. OHO MITO je UITaK Y MPOIECHOM CMUCITY
3HAYAjHO jecTe Ja je KPpUBHUIA Y BEIMKOM Opojy ciydajeBa Mmojapa3yMeBaHa, a Ka3Ha
ce u3BpmaBajia 6e3 MoryhHoCTH mpuMeHe KaIOeHOT MEeXaHN3Ma.

3aBpmieTkoM [Ipyror cBeTCKOT paTa JOJIa3H 10 TIPOMEHa IPYIITBEHOT W Jp-
*aBHOT ypehema Ha oBuM npoctopuma. @opmupamem Cormjanuctiuuke Oenepartu-
BHe PenyOnmke JyrocnaBuje mounme M3rpagmba HOBOT CHCTEMa MPaBHUX WHCTHTY-
1IMja, U3BOpa U TOCICIUYHUX OBjamificwkha. MHHUIMjaTHO OBaj OKBUpP HACTAO je U3
MpOMuUca 0 NOCTYMaky BOjHUX OpraHa y KPUBHYHUM CTBapHMa, a KaCHHUje U HAPOJ-
HOOCToOOAMIIaYKUX 0a00pa, Kao opraHa nuBwmiHe Biactu (bunrynam u J[parojno-
Buh, 2017, 280). Tex u3MeHe Koje Cy ClEAuIIe MPeICTaBbalie Cy pa3jinuuTa mpusa-
rohaBama U (popMHpame HOBOT, IEOBHTOT CHCTEMa KPHBHYHOT TOHEHA, TE€ OB-
namhema MPoIecHNX cy0jeKaTa, IMOIMyT jJaBHOT TYXKHOIIA KOjH j€ MOCTYIIa0 0 CITyXK-
0cHO] Ay>KHOCTH. 3aKOH O KPMBUYHOM MNOCTYNKy u3 1948. rogmne, 3akoH 0 KpH-
BHYHOM IIOCTYTIKY 13 1953. rogune, 3aKk0H 0 KPUBUYHOM TOCTYIIKY U3 1977. ronn-
HE, Kao M u3MeHe HaummbeHe 1985. roaune, mocraBmie cy cTabUiIHE OCHOBE MpaBHE
TpaIuIFje Ha OBUM IIPOCTOPUMA.

Ananm3upajyhu nepuon ox 1945. romnHe 10 moYeTKa JEBEAECCETUX TOIMHA
MPOILIOT BEKa, yJora IMOJIMIHje MMO3UIMOHNUPAHa je Y MPEBEHTHBHOM U PEIPECHB-
HOM KOHTeKcTy. Haumnu 6opbe npoTtuB kpuMuHanmutera Omim cy oOyxsahenn Oc-
HOBHHM 3aKOHOM O YHYTpAIIFbUM TIOCJIOBHMA, a MOAPA3yMEBAIIN Cy HIMPOKO ITOJHhE
3alITUTE J)KUBOTA W JIMYHE CUTYPHOCTH Tpal)aHa, oJpKaBame jaBHOT pela M MHUPA,
cIpeyaBame U3BpIlIaBaka KPUBUYHHX JIENa, T€ OTKJIAKmamke YCIIOBa U y3pOKa KOjH
noroxyjy uctuma. KoHadHo, y pernpecuBHOM CMHUCITY, TTOJIIHja C€ TTOCTaBIbaita Kao
MHCTaHIA Yhja je QyHKIMja Omia ycMepeHa Ha MpeAy3uMame MOTpeOHUX Mmepa y
(GYHKIHjH OTKpHUBamka W3BPIINOIA KPUBHYHHX JIeja, Te PUKCHpamy J0Ka3a KOju Cy
OTKPUBEHHU TOKOM TIpeay3eTuX 3aKoHCKux panmu (IIpasau dakynrer y Humy, H.1.).
PazymeBame KpUBUYHOMPOIIECHUX OBJAmINema MOTUIHje y MIPEIMEHTHOM TIEPUOTY
MpaTHiia je W3BeCHa OCIIIAIlja OJTyYHBamka 3akoHoaaBIa. OBO ce Hajupe OJTHOCH
Ha YUBEHUILLY Aa je A0 1967. ronuHe okBUp oBnamhema MOMUIMje OMO MPOILIUPH-
BaH, a JIa OM ce HaKOH HaBEJICHOT IMepHoa MPAKTHYHO CBEO Ha MUHUMYM. CIHYHO
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Cce KOHAYHO OJIHOCU M Ha TI0JI0XKa] TYXKHOIA, KOjU je BPEMEHOM OHO pelIyKOBaH y
CBOjUM OBamhemuMa.

Y3umajyhu y 003up CII0KEHOCT TIpeCcTaB/balba XPOHOJOTHje U3MEHA, Bajba
HAIIOMEHYTH TEK HEeKa pellierma Koja cy caipkaHa y 3akoHy u3 1948. roaune, a Koja
ce MOTY YIOPEIUTH ca MO3UTUBHOMPABHUM peniewkhuma. Hanme, mpema 3akoHy O
KPUBHYHOM TMOCTYIKY TPETXOJHH KPUBUYHU MOCTYIAK HOCHO je Ha3HB ucieheme u
0MOo je y LeNoCTH y HAaIUIeKHOCTU jaBHOT Tykuoua. Tako je jaBHU TyXKWjall UMao
MpaBoO BPINECHA, KaKO W3BUNAjHUX TaKO M UCTPAKHHUX pammu. OTHOCHO, HCTpary je
MOTao BPLIMTH jaBHU TY>KWJALl, UCICAHUK jaBHOT TYXKHOIA WX OBJAINEeHH CIyX-
Oennk YmpaBe npkaBHe 0e30emHoCcTH. MIak, OHO IITO je HAPOYHUTO BAXKHO jecTe Ja
je TIoNUIMja Y OBOM TIepHOAY OWila y paBHOIPABHOM II0JIOKAjY, ajlH IO/ HaJ30pOM
Tykuona. To MpakTUYHO 3HAYH Jia j€ TMOJIMIHja MOTJIa MOKPEHYTH, ajli U 00yCTaBu-
TH KPUBUYHH IIOCTYIIAK, 0 deMy Ou Owmra ob0aBe3Ha Aga 00aBECTH jaBHOT TYKHOIIA.
Hamsum TokoM ucropuje, pacrnagom CDOPJ, PenyOnuka JyrocnaBuja, 0IHOCHO Kac-
uuje Cpouja u LlpHa ['opa, Te korauHo PermyOmmka CpOuja, kao ApkaBa HacIeTHUIA
npey3nMana je ¥ Mewalla pa3IndiTa KpHBHYHOIIPOLIeCHa peniema. Mnak, umajyhu y
BUAY AMHAMHYHOCT CBHX IPOMEHA Y HAaBEJICHOM IEPUOY, ACTaJbHO MPEACTaBIbabe
3axTeBano Om 3aceban MoHOTpadcku okBHp. OTyma ce U3 pasiora PamuoOHATHOCTH,
BaJba OCBPHYTH Ha OJIMKE UCTOPHjCKE MEPCIIECTKHBE.

KpusnunonpouecHo 3akoHogaBcTBO y Penmyonuuu CpOuju je mocieamux ro-
JIMHA TPOIIIO KPO3 BeoMa JUHAMUUHY (a3y pa3Boja IITO 3a TAKO BAXKAH JEO 3aKO-
HOJJABCTBa CBaKe JpkaBe HHje yoOmdajeHo. bpkuh ucTuye 1a CUCTEMCKU 3aKOHH Y
NpaBuIly HEMajy moTpely Jla ce Memwajy HU JIako, HA Op30, HU YecTo, Te /1a ce HeKa-
Jla ’bUXOB BEK BaXKeHmha MEpHO JeIeHUjaMa, a IITo JaHac Buie Huje ciaydaj (bpkuh,
2013). [MaBnosuh (2015) je y npearoBopy cBoje Kmure KpuBHYHO MPOIECHO MPaBoO
II nao kpaTak mpuka3 pa3Boja KpUBHYHO MPOIECHOT TpaBa Pemybnuke CpOuje rie
HaBogu cienehe: ,,Tpanchopmaiirja CpricKOr KPUBUYHOT TOCTYIIKA 3aCHOBAHOT Ha
OCHOBaMa 3aKOHMKa O CyJICKOM KPHBHYHOM MOCTynKy KpasbeBune Jyrocnasuje u3
1929. romune, npeko 3akoHa ekc-COPJ nz 1977, 3KII-a u3 2001, HOBenHMpaHOT BU-
me nyTa, a Haj3Hadajauje 2009. roauHe, yuuia je ycBajameM YcraBa PemyOnuke
Cpb6uje 2006. n vHoBor 3KII-a u3 2011. rogune y Benuky (p)eBonynuony dazy. Mako
je oBa pedopma Omita HajaBibeHa jomr 2006. moromemeM 3KII-a koju je mpuxBaTHO
JaBHOTY>KHIJIQUKY HCTpary, Taj 3aKOHCKU TEKCT y CTBapH HUKaJIa HUje 3a)KHBEO, Beh
j€ \erona IMpUMeHa oJjlaraHa, a caM IPOIIHC MMPETBOPEH Y T3B. claBajyhn 3akoH, ma
6u nonomemem 3KII-a u3 2011. cBu nperxoaHu OWiIM CTaBJbEHH BaH cHare. Tpu-
MapTUTHA MOJIENAa MPETXOIHOT MOCTYNKA MO PAHUJUM pEUICHhUMa TIe APKABHU Ty-
JKHJIAIl 3aXTeBa KPUBHYHO TOBEHHE, UCTPAKHY Cy/IMja IPUKYILba J0Kase, a oa0paHa
MPUCYCTBYj€ UCTPAXXHUM pagmama, o 2011. roguHe oTHIUIA je Y TpaBHY UCTOPH]Y.
OBaj MOaeN CPIICKOT KPUBHYHOT IOCTYIIKa MPOMEHECH j€ YBOhHCHEM IpyTraddjux
pelema, a Haj3HaYajHUje MOCIeqUIe TOra Be3aHe Cy YIpaBO 32 MHKBU3UTOPHOCT
JPXKABHOTY KMAITAYKOT KA3HEHOT MPOTrOHA M UCTpare, HOB OJHOC TpeMa Haveny HcC-
THHE W TIOTITYHA aJIBep3HjaTHa KOHCTPYKITHja TIIaBHOT IIpeTpeca’.

JacHo je na cy mpoMeHe 3aKOHMKA O KPUBHYHOM IOCTYIIKY MMajie TUPEKTaH
01Ipa3 Ha PYHKIHOHKCAE IEIOKYITHOT MPAaBHOT cucTeMa. Mnak, BEeTUKH Opoj mpH-
MeI0u CTpydmhaka Koje ce OJJHOCe Ha Bakehn TekcT 3aKkoHWKA O KPUBHYHOM ITOCTY-
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Ky TOBOPH O TOME JIa JIOHOIIEHHE MOCIIEAET, HOBOT 3aKOHUKA HE MPECTaB/ba KpPaj
pedopme. Buiie je Hero u3BecHO Ja paja Ha peOpMU U Pa3Bojy KPUBUYHOT MPOLIEC-
HOT 3aKOHOJIABCTBAa MOpa OUTH HACTABJHCH.

Kpartak npuka3 HajBakKHHjuX n3MeHa Baskeher 3akoHHKa 0 KPUBUYHOM IIOC-
TYNKY y OJHOCY Ha 3aKOHMK 0 KPMBHYHOM noctynky u3 2011. roqune

Hakon mro je 3akoHWK 0 KpHBHUYHOM mocTynky u3 2001. romuHe cTaBibeH
BaH CHare, Ha CHary je CTyIHO HOBH 3aKOHWK O KpUBHYHOM mocTyrky u3 2011. ro-
JIMHE KOjH je OpojHa mUTama ypeauo Ha MOTIYHO HOB HaYMH. Y JajbeM TeKkcTy Ouhe
JaT KpaTak NpHKa3 Haj3sHaYajHUjUX M3MEHA 3aKOHHKA O KPHUBHUYHOM IOCTYIIKY U3
2011. roguHE Yy OAHOCY HAa MPETXOAHH 3aKOHHWK O KPUBUYHOM TocTynky u3 2001.
TOJHMHE, U TO OJ HPEAUCTPAKHOT MOCTYIKa, (aze uctpare u (aze craBibama MO
onTy>k0y, IPeKo MpHUIpeMama, ofpehuBama U crpoBol)erma INIaBHOT IpeTpeca, ma
JI0 TIOCTYIIKa OATyYHMBamka U U3pULamba Ipecye.

VY BesW ca MOKpeTameM IMOCTYIKa, 3aKOHOaBall IpeABrha 1a peroBHU KpH-
BHYHH MOCTYTAK 3aII0YHLE JTOHOIICHEM Hapende o crpoBohemy ucrpare, 0JHOCHO
noTBphHBamEM ONTYKHHUIE KOjOj] HUje MpeTxoauiaa ucrpara. Mehytum, na 6u Kpu-
BUYHH TMOCTYTAK YOIIITe OMO MOKPEHYT, MOTPEOHO je 1a MOCTOjeé OCHOBH CYMHE O
W3BPILCHOM KPUBHYHOM JIeNy KOje ce TOHH I0 ciy»OeHoj nyxHoctu. HoBu 3ako-
HHUK O KpUBHYHOM TOCTYIIKY Ae(UHHIIE OCHOB CyMI-¢ U OCHOBaHYy CyMiby. Pasnuka
n3Mel)y OCHOBa CyMI€ M OCHOBAaHE CyMEbE CE MPABWIIA | MPE JOHOIIEHA OBOT 3aK0-
HUKa, ajli caMO Y TEOPHjU W TPaKCH. 3aKOHHUK O KPUBHYHOM mocTynky m3 2011.
roavHe JeUHUINE CTENeHe CyMmbe mpema cieleheM pemocieny: OCHOB CyMmbe,
OCHOBaHa CyMHba, OTpaB/aHa CyMiba, W3BECHOCT, i TO YAHM HA MOTpeIlaH Ha4YHH,
jep CBaku O] OBHX CTEIeHa CYMHb€ HE TPEICTaB/ba CKYIl YNE-EHHUIIA KaKO TO 3aKOHO-
naBarl HaBoaW, Beh cyOjeKTMBHO cxBaTame OpraHa IOCTYIKa O TOME Jia JIW HekKe
YHIbEHHLIE TIOCTOje WM He. YTBphHBame CTENCHA CYMIbE O MOCTOjarby KPUBHYHOT
nena mpumaga a3y NpeArcTPaKHOT MOCTYNKAa KOJH je, Kao TakaB, YCHOCTaBJbEH
3aKkOHUKOM O KpHBHYHOM TocTynky u3 2011. romgmue. [IpeamcTpaxkHu mocTymak,
Kao HOBMHA y KPHUBHYHOM IIOCTYIKY, IIpeMa CBOjOj MpPaBHO] MPUPOIU OIroBapa
MPETKPUBUYHOM ITOCTYTKY KOjH je MOCT0jao mpema ofpendaMa MpeTXOMHOT 3aKo-
HUKa 0 KpUBUYHOM nocTynky u3 2001. rogusne.

Y mpeaucTpakHOM ITOCTYTIKY BayKHA j€ yiiora TOJIUITHje KOja iMa HelpoIlecHa
U mpoliecHa opinaiiherma. Y MOrjieay HENpoIleCHUX oBialilicmha HeMa 3HaYajHUjUX
M3MEHa, JIOK Y TOTJiefy MpOLecHUX oBiamhena HOBH 3aKOHUK O KPHBHYHOM I1OC-
TYNKY 32 Pa3IuKy O] MPETXOJHOT, KOjH je TaKCAaTHBHO INPEABHIEO IPOIecHa OB-
namhema ToNMIMje, HUje TIOCTaBHO HUKAaKBa OTPaHUYCHA, IIITO CBAKaKO MPEICTaB-
Jba oApeady Koja 3aciyXyje KpUTHKY. AJH, 32 Pa3luKy OJ MPETXOTHOT 3aKOHUKA,
HOBHM 3aKOHUK O KPUBHYHOM IIOCTYIKY Jaje MOJNUIHUjU OBNalmIhema Ja mpery3nMa
MojeIMHE pajiibe JOKa3UBamkha y MPEAUCTPAKHOM MOCTYTIKY.

JaBHHU TyXMiaI je ynory pyKOBOIHOIA KPHBHYHOT TIOCTYTIKA IPBU MYT J0OHO
3aKOHHUKOM O KpUBHYHOM mocTyrnky u3 2001. ronune. Ty yrory y npeaucTpakHOM
MOCTYIIKY jé HOBM 3aKOHUK CaMo jOII BHILE HArJacHO TaKO IITO je MPOMHCa0 KOH-
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KpETHE MEXaHU3ME 3a HEroBo JeioBame. YmaHom 285. 3aKoHHMKA O KPUBHYHOM
MOCTYIIKY TPOITMCaHa Cy oByalherka jaBHOT TY)XKHOoLa KOjH, TpeMa ojpeadama oBor
YJlaHa, PYKOBOJH MPEAUCTPAXKHUM MOCTYIIKOM TIPU YeMY MOXKeE, pajH BpIICHa CBO-
jux opnamrhema, mpeayseru morpedHe paame. OpraH Koju, mpemMa oxpendama 3ako-
HUKa 0 KpUBUYIHOM TTOCTYTIKY 13 2011. ronuHe, o/Iydyje O OTpaHWYCHY YCTaBHHUX
mpaBa U ¢j1000/1a OCYMELHYCHOT, jeCTe CyAuja 3a mpeTxoanu nocrynak. Cynuja 3a
MPETXOHU TOCTYIAK MPEICTa/hba CYyJ Y HUCTPAXKHOM MOCTYNKY M TUME 3aMeHyje
HCTPaXXHOT CYAH]Yy KOjH, CTYIIal-eM Ha CHary OBOT 3aKOHWKA, IMPECTaje 1a MOCTOjH.
HberoBa ocHOBHa yJiora je Jla rapaHTyje W IITHTH OCHOBHA MpaBa cjI000/ic U CBOjOM
OJUTYKOM JI03B0JbaBa FbHXOBO OTPaHUYCH:E.

JaBHU Tyxunan Moxe crehn ca3Hama 0 U3BPIICHOM KPHUBHYHOM JIETy Ha OC-
HOBY KpHBWYHE TIpHjaBe W MYyTEM IPYTUX, HOCPEAHUX WM HETMOCPEAHUX H3BOpa
ca3Hamba O U3BPIIEHOM KPUBHYHOM JIeJTy. YKOJIHUKO JaBHHU TY>KMIIAll HE MOKE CaMOC-
TanHo 1ohu 10 moTpeOHMX MoAaTaka Ha OCHOBY KOjuX he yTBpIOWTH Ja JIu Cy HaBO-
¥ KpUBHYHE IIpHUjaBE TaYHU MM Oap BEpOBATHHU, MOXE HCKOPHUCTUTH CBOj€ MPABO
Jla 3aXTeBa O APKaBHUX U APYTHX OpraHa v MpaBHUX JIMIA MoTpedHa 0OaBeIITeha.
OBo Huje HOBa MOTYhHOCT jaBHOT TYXHOIIa jep je MOCTojajla UCTa U MpeMa 3aKOHH-
Ky 0 KpuBHYHOM TocTynky u3 2001. roquHe, any je HOBH 3aKOHWK MPEABUACO OJI-
TOBOPHOCT THUX OPraHa W HOBYAHO Ka)XKHaBamhe¢ YKOJIUKO HE MOCTYIIE IO HAJIOTY jaB-
HOT' TyXHola. HakoH mTO jaBHM TyXXWial CTeKHe MOTpeOHa cazHama M Habe na
MOCTOjH OCHOB CYMIbE JIa je U3BPUICHO KPHUBHYHO JIENI0 KOje c€ TOHU T0 CIYKOEHO)]
IYXHOCTH, AOHOCH Hapen0y o cmpoBohemy uctpare (Bume ['pybau, 2014, 217-
234). OBae monas3u 10 W3pakaja jemHa o1 HajIOMUHAHTHjUX U3MEHA KOja je YHeceHa
Yy KpUBUYHH MOCTYIIAK MPUMEHOM HOBOT 3aKOHHKA, a TO j& Jla UCTPAKHU IMOCTYTAK
BuIlle He Nokpehe uctpakHu cyamja, Beh HamexxHu jaBHU TyXuinal. HMcrpary cana,
YMECTO HMCTPaXHOT CYIHje, CIPOBOAM jaBHHM TY)KWJIAIl KOjH TPEeay3WMa TOKa3HEe
panme Ha MOAPYYjy Cyda Ipe] KOjUM IOCTyMa. YTNpaBo je MPOMEeHa KOHLIENTa WC-
Tpare, OJHOCHO yBOheme YMECTO CyJCKe, TyKWJIadyKe HCTpare, mpoMeHa Koja je
obenexnina peopMy KpUBHYHOT IPOLIECHOT 3aKOHOAABCTBA. Jlakie, yMecTo cyzcke
UCTpare Kojy je 10 caJla BOJAMO UCTPAXKHH CYAHja U KOja je Ouja OpraHCKH JIeo CY-
CKOT' KPUBUYHOT IIOCTYIIKA, yBEJECHA je HEeCyJCKa UcTpara Kojy BOAU jaBHM Ty XKHJIall,
na ce 300r Tora yoOnuajeHo Ha3uBa ,,TyKuinaukoM uctparom” (Bugeru JoBanosuh n
[lerpoBuh-JoBanoeuh, 2014). 13 3akoHNKa 0 KPUBUYHOM ITOCTYIIKY HEIBOCMHCIIE-
HO MPOM3WIIA3H JIa je UcTpara JACJaTHOCT jaBHOT TYXKHOIA, KOJH j& OTBapa U CIPOBO-
I, C TUM Ja Mpeny3uMame M0jeANHUX JOKA3HUX palibi HAUIC)KHU jaBHHU Ty KHJIaLl
Y HCTPa3u MOXKE TIOBEPUTH HEHAUICKHOM jaBHOM TY>KUOILLY WM HOJTHULHUjH.

Jom jemHa ol HOBHMHA Koja je yBeAcHA 3aKOHUKOM O KPUBHYHOM ITOCTYTIKY M3
2011. rogune, jecte MoryhHOCT cripoBoljera T3B. MapaieiaHe UCTpare OKo yera ce y
Hay4HO] ¥ CTPYYHO] jABHOCTH MOTY YyTH MHOTe KpuTuke. HeObutHo je mro ce dop-
MaJHO y 3aKOHHMKY O KPMBHYHOM ITOCTYIIKYy HE KOPHCTH H3pa3 ,,IapajieiHa HcTpa-
ra”, HUTH ce yoIiTe ondpanu naje hopmanHa MoryhHoOCT fa ,,cClipoOBOIU UCTpary”,
JIOBOJBHO je& ITO ce OMOTyhaBa MCTpakKWBame OJ0paHe TOKOM HCTpare Kojy BOJIH
JaBHHU TYXHIIall, [1a J1a C€ KOHCTaTyje a TO (paKTHYKH MPEJCTaBba T3B. MapajciIHy
uctpary (Ilxymuh u WUnuh, 2012). JIpyra ¢daza nperxogHor cranujyma — asa cra-
BJbama TI0J] ONTYXOy, cacToju ce M3 JBe MOTdase - MOAU3AmE ONTYXKHOT aKTa W
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CyJICKa KOHTPOJIA ONITY>KHOT aKkTa. ¥ 0BOj (ha3u, YKHHYTO je UCIIUTHBAE ONTYKHH-
I1e ITOBOJIOM IIPUTOBOpA MIPOTUB ONTY>KHHIIE ¥ IOBOJIOM 3axTeBa IpeceaHnKa Beha.
HaxoH mro je onTyXHUIAa KCITUTaHA U TIOTBpheHa, HacTyna cieaeha ¢asza — rmaBHA
NOCTYTIaK, KOjU C€ CACTOjH M3 TPH IpolecHe (ase, a TO Cy: MPUIpPEMarbe TIIaBHOT
npeTpeca, IJIaBHU MPETPec U JOHOMICHE IPBOCTEIIEHE MPECyIe.

[IpBa da3a rimaBHOT MOCTYIIKa jecTe MPHUIpPEMame TIaBHOT MpeTpeca ca Iu-
JbeM J1a ce oMoryhu HecMeTaH TOK U KOHTHHYUTET Ha TJIaBHOM mpeTpecy. Oa dasa
MOCTOjajia je W paHuje y CKJIaay ca MPETXOJHUM 3aKOHHUKOM, ajH je¢ Y OKBHPY OBE
¢aze, 3akOHHKOM O KpUBHYHOM mocTynky u3 2011. roauHe, yBeleHa jeqHa Of
3Ha4YajHUjUX HOBMHA, a TO je oAp»KaBame NpunpeMHor pounmra. Kako ce y gocana-
LIK0j CYJICKOj IPAKCH MOKA3aao Aa, yCJIeA HeNPHUIPEMIbEHOCTH IJIaBHOT IIpeTpeca,
YeCTO J0JIa3H JI0 Hee(pUKACHOCTH KPUBUYHOT MOCTYTIKA, OBO j€ je/HA O MO3UTUBHH-
jUX HOBMHA KOjU MMa 3a LWJb Aa JOoNprHece e(UKACHOCTH U yOp3amy KPUBUYHOT
MOCTYTIKA.

Cneneha (haza je rmaBHE TpeTpec KOju je Ha OCHOBY HOBOT 3aKOHHMKA O KpH-
BUYHOM IIOCTYIIKY IIPETpIeo 3HadajHe mpomeHe. Hamme, npema oxpendama HOBOT
3aKOHCKOT TEKCTa, MOYETaK [NIABHOT MpeTpeca ce He MOKJana ca MOYeTKOM 3acela-
wa. [Ipema oapendama 3akonnka o KpuBHYHOM HocTynky u3 2001. roguHe, riaBHHA
IPeTpec je NOYMKkA0 YUTAkbEM ONTY)KHUIIE, a caja, MpeMa ofpendama HOBOT 3aKO-
HUKa, TJIABHU MIPETpec MOYHbE TOHOIICHEM pellleiha J1a e TIIaBHU MPETPEC OAPXKH,
ITO j€ MPOMUCAaHO WiaHOM 385. 3aKoHHMKa 0 KpUBHYHOM mocTynky u3 2011. ronune.
Taxohe, mpoMemeH je LeI0KynaH KOHLENT IMIaBHOT IIpeTpeca Tako IITO je OH 10010
aJIBep3ujalTHA KapakTep W THME je HamylITeHa TpaBHa Tpaaulfja KOHTHHEHTAIHOT,
Tj. MHKBU3UTOPCKOI CHCTEMa TJaBHOT mIpeTpeca. TepeT HoKa3WBama caja je Ha
CTpaHKaMa, a yJiora cyza je IacuBHa, U TO He caMo y (a3 HaCTylama U HAJIAXKEHha
nokasa, Beh u y da3u muxosor uzpohema. OH je qy’KaH Ja ce cTapa camo O 3aKOHH-
TOCTH y H3BOhEmY J0Ka3a. 3aKOHHK O KpUBHYHOM mocTynky u3 2011. rogune, 3a
pasnuky o 3aKOHUKa O KpUBHYHOM nocTynky u3 2001. rogune, peryiuiie caciy-
IIake ONTYXKEHOT, Ka0 IPBY JOKa3Hy pajipy M CaCTaBHU AEO JOKAa3HOI IIOCTYIIKA.
Unak, cyx je 3aapxkao Heke MOTYRHOCTH Yy JIOKa3HOM TOCTYIIKY, I1a j& TaKO MPOTH-
ca"a MOryhHOCT cysa Ja u3y3eTHO, Kaja CyJl OLIEHH J1a Cy M3BEACHH JOKa3H MPOTH-
BPEUYHM WM HEjacHHU, W [a je TO HEONMXOIHO Aa OM ce MpeAMET IOKa3hBama CBEC-
TpaHO pacIpaBuo, u3ale U3 OKBHpa JOKA3HHUX INpesIora crpaHaka. To je jemHa on
0JIpeIoH Koja ce ¢ IPaBOM MOXKE KPUTUKOBATH.

VY morneny mokasza, 3aKOHOAABAI] MPAaBH PE3NHUKY M3Mely HOKa3HUX pammH U
noceOHUX JOKa3HUX paamu. JJoka3He paame moxpasyMeBajy ONIITe JOKA3HE Palmbe
KOje ce MOTY IIPey3eTH Y KpUBUYHOM IIOCTYIIKY, a IIoce0He JI0Ka3HEe palmbe Moapa-
3yMEBajy OHE JIOKa3HE paJmbe Koje ce MOTy MPUMEHHUTH caMo 3a onpeljeHa KpuBUYHA
Jiena ¥ TI0J YCJIOBHMa KOji ¢y 3aKOHHKOM CTpOTO MocTaBjbeHu. 1o 3aBpmieTky ria-
BHOT IIpeTpeca HacTyna MOCTyNak ouyyuBama. Cyq ce MOBIauu paiu JOHOLICHA
oJUTyKe, a 3aKOHUK O KPUBHYHOM TIOCTYIIKY je peryiicao MOCTyIaK U3pulama mpe-
cyne wiaHoMm 272. OBaj 1eo OCTYIKa HE cajpKH 3HAYajHHje IPOMEHE.
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Heyckinahenoct 3akoHuka 0 KpUBHYHOM nocTynky u3 2011. ronune ca
Ycrasom Peny0sinke Cpouje

VYcraB je HajBumM npaBHU akT Pemy6nmke CpOuje, M CBM 3aKOHU U JIPYTH
ommTH akTu AoHetH y PenyOnmum CpOuju, kao u ycBojeHU Mel)yHaApOIHH YTOBOPH
Mopajy OuTH y carimacHocTH ca YcrtaBoM. YctaB Penmybmuke Cpouje u3 2006. roan-
He, Haponna ckymmruna PemyOmuke CpOuje ycBojuia je Ha MOCeOHOj CEIHHUIIM
onpxkanoj 30. cenremOpa 2006. ronune. Ycras npensula 1a 3aKOHU U APYTH OMIITH
aKTW CTyNajy Ha CHAary HajpaHuje OCMOT JaHa O]l IaHa KHXOBOT 00jaBJbHBama Y
Cnyx0eHOM TJIacHHKY, a paHdje caMO aKko 3a TO IOCTOje OINpPAaBIaHU PAa3JIO3H.
MebhyTtum, Kana je y muTamy HOBH 3aKOHHK O KPUBUYHOM IIOCTYNKY, Y H-ETOBHM
NpEeTa3HuM M 3aBPIIHUM oJpeadaMa je HasHa4yeHO Ja MUCTU CTyIa Ha CHary OCMOT
JlaHa O] TaHa HETOBOT 00jaBJbHUBama. MImak, moverak mHeroBe MPUMEHE OJUIONKEH je
no 15. janyapa 2013. roauHe, a TOTOM je YCJCIUIIO JOIII jeTHO OJJIarame, U To J0 1.
okToOpa 2013. ronuHe Kana je 3aKOHHK U 10Ye0 Jia ce MpUMemyje. Y cien Tora J1o-
IO je JIO0 TPEIIKe Koja je MPaBHOTEXHUIKOT KapaKTepa W Koja je HacTaixa Kao 1oc-
JIeTUIIa MOTPENIHOT TyMauekha yCTaBHUX OAPEeN0H KOje ce THUYy MOMEHTA CTylamba
aKTa Ha CHary 1 MOMEHTa MoYeTKa MPUMEHE HaBeIEHOT aKTa. JouI jeqHa HeTHITNYHA
U HeyoOMYajeHa CUTyalija Orjiefia ce y TOME IITO Cy C€ MCTOBPEMEHO, Y IEepHOAY
O]l IB€ TOJMHE, MPUMEHHBANa J1Ba 3aKOHHKA O KPUBHYHOM IIOCTYIIKY, HOBH M CTa-
pu. Hanme, y morieny ommrer KpUBMYHOT MOCTYNKA MPUMEHUBA0 ce 3aKOHUK O
KpuBHUYHOM NocTynKy u3 2001. ronune, 1ok ce 3aKOHUK O KPUBUYHOM MOCTYTIKY U3
2011. roguHe TMPUMEHHUBAO y TMOTIICAY MPEAMETa V KOjuMa IOCTyTa jaBHO TYXKH-
namTBO moceOHe HamiexHocTH. O0jennbeHa M [EeNIOKYITHA MpUMeHa 3aKOHHKA O
KpUBHYHOM ToCTynky w3 2011. rogmHe, HacTynmuia je HEIITO KacHHje, OJHOCHO
HaKOH JIB€ TOJIUHE.

Kako je HOBM 3aKOHUK O KPUBHYHOM MOCTYIKY YBEO KOHIICHIT jaBHOTYKH-
Jlayke HMCTpare, Tako je McTa Mpelula y HaJIe)KHOCT jaBHOT Tykuoua. Mehyrum,
VYcraB Pemybnuke CpOuje npomucyje oa jaBHOr Tyxuona 6upa Hapoxna ckynmtu-
Ha, Ha Tpeasior Brase, Te ce mocTaBiba MUTAkE Ja JU hie jaBHU TyXKUJiail, Kao OpraH
KOjH je KOHCTHTYHCAH Ha TOJINTUYIKOj OCHOBH, MOhM Ja MOCTyITa Kao HE3aBHUCTaH
opras, OJHOCHO Ha MCTH HA4YMH M Ca jeJJHAKOM HE3aBHCHOIINY C KOjOM j€ MOCTYIIa0
cyn. Pasmor 3a oBakBy HeJOYyMHMILy JIGKH Y TOME INTO YCTaB Jabe yTBphyje aa je
jaBHO TYXHJIAIITBO MOTYUHCHO U3BPIIHO] BIACTH.

VY morneny jaBHOCTH MocTynKa, YcraB PemyOnmke CpOuje npensuha ma ce ja-
BHOCT MOX€E MCKJBYYUTH TOKOM YUTABOT MOCTYIKA KOjU C€ BOJH TPEJ CyIOM HIH Y
Jeny TOCTYIIKa, caMO pajy 3allTUTe WHTepeca HaluoHanHe 0e30eTHOCTH, jaBHOT
pena U Mopaia y IeMOKpPaTCKOM JPYIITBY, Ka0 M Pajy 3alITUTE HHTEpEca MaoJeT-
HUKa WM IPUBATHOCTH YYECHHUKA Yy MOCTYIIKY Y CKIaay ca 3akoHoM. Ha Taj HauwH,
O0BOM ozpendoM, YcTaB jacHO yTBphyje y KOjUM cllydajeBUMa MOXKe AohM 10 Hc-
KJbyueHha JaBHOCTH y TMOCTYIKY Mpeq cyaoM. Mmak, o pa3no3uMa 3a UCKIbYYCHE
JaBHOCTH TOBOPH W 3aKOHHK O KPUBUYHOM TIOCTYNKY, TIPH YeMy HABOIHU jOII HEKE
pasiiore, Koje oipelyje kao Ipyre onpaBaaHe HHTEpece, ycliea KOjux Moxe nohu 110
UCKJbYUeHa jaBHOCTH. M3 Te oapenOe HOBOr 3aKOHMKA O KPUBHYHOM IOCTYNKY
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HEJIBOCMHUCIICHO TPOM3HIIA3H jOII jeJIHA O leTOBUX CYNMPOTHOCTHU ca YcTaBoM. Jomr
jeIHa MPOTHBPEYHOCT KOja MPOU3WIIA3U U3 o/ipeioe 3aKOHUKA O KPUBUYHOM IIOCTY-
MKy OJHOCH ce Ha mpaBo omTeheHor na aHraxyje myHoMohHHKa U3 pela aaBoKara.
Hauwme, mpaBo je cBakor omreheHor Ha c10001aH 1300p U CII0001Y BOJbE TPHITUKOM
JIOHOIIICH-a OJUTyKe 0 TOME Ko he ra 3acTymaTH, Te ce OBOM OJpe0OM TO MPaBO OII-
teheHoM oy3uma.

3ak/pyuak

Wneja oBor uctpakuBama je 1a ce yKake Ha MojeAnHa MUTamba ONPaBIaHOCTH
M3MeHa KPUBUYHOT IPOIECHOT 3akoHoAaBcTBa PemyOmuke CpoOuje 2011. romgune.
Pan je cuctemarusoBaH y Tpu nenuse. [Ipsa ce onHocH Ha Pa3BOj KPUBUUYHOTL IIPO-
necHor 3akoHonaBctBa P.CpOuje. Pa3Boj KpUBHYHOT MPOLECHOT 3aKOHOJABCTBA Y
PenyOnmmm CpOuju ontepehen je kako OpojHIM M3MeHaMa JISTHCIATHBHHUX M3BOPA,
TaKO M M3MEHaMa y IIMpEeM JAPYIITBEHOM KOHTEKcTy. Ilutame npKaBHUX OKBHpa U
Ba)KeHha 3aKOHA, OTY/Ia 3aXTeBa HEPETKO MpETie]l MIMPET TEPUTOPHjATHOT OKBUPA, T€
pasyMeBame OBe OpyluTBeHe AuHamuke. Kana je y nutamy mak Cpouja, 1865. ronu-
He (opMHpaH je 3aKOHHUK O CYACKOM IOCTYIIKY O KPUBUYHUM JIeNIUMa, KOjU je Kac-
HUje TIPETPIeo HU3 N3MeHa U AonyHa. Tek moceOHa pa3yeHOCT KpUBUYHOT IPOIe-
CHOr mpaBa mpuMeTHa je Ha Teputopuju LlpHe ['ope, a rme je ayro cyheme
ypehuBasio o0MyajHUM IMIPaBOM, OZHOCHO C Mo4eTKoM 19. Beka 3akonukom llerpa
[Terposuha. Takohe, mportecan acniektr y L{pHoj ["'opn Hanmmm cy ocHOB y 3aKOHUKY
kwaza [laauna uz 1955. ronune, na 6u tex 1910. ronune O6no popmupan MonepHH
3aKOH O KPUBHYHOM IOCTYIIKY, KPEHUpPaH MO Y30py Ha CPICKO peleme. Y OBOM IIp-
BOM [Ty, ayTop c€ OcBphe Ha IOjeWHE Haj3Ha4YajHHjeé MOMCEHTE 3aKOHOJABHHX
MpoMeHa 0J] ToOMeHyTor nepuoaa na cse 10 2011. roaune.

Y npyrom jaeny ¢GoKyc je Ha KpaTKOM IMpHKa3y HajBaXHUjUX M3MeHa Bakeher
3aKoHUKa 0 KPUBUYHOM MOCTYIKY Y OJHOCY Ha 3aKOHUK O KPUBUYHOM MOCTYTKY U3
2011. rogure. OBa mpobieMaTHKa je 3armovera H3HOMICHhEeM MoaTKa 1a je 3aKOHUK
0 KpUBUYHOM mocTynKy u3 2001. romuHe cTaB/beH BaH CHare, Kajua j Ha CHary CTy-
MO HOBU 3aKOHMK O KpUBUYHOM mocTynky u3 2011. ronuHe Koju je OpojHa MUTama
ypeauo Ha MOTIYHO HOB HauwH. /laT KpaTak mpuka3 Haj3HauajHUjUX W3MeEHa 3aKo-
HHKa 0 KpUBUYHOM ToCcTynKy u3 2011. ronnHe y 0OMHOCY Ha TPETXOIHU 3aKOHHUK O
KpUBUYHOM mocTynky u3 2001. roauHe, U TO OJ MPEAMCTPAKHOT MOCTYIKa, (ase
ucTpare u Qasze CTaBjbama MOJ ONTYKOY, IPEKO MpHIIpeMama, oapehuBama u cipo-
BOohema TIIaBHOT TpeTpeca, Ma A0 MOCTYNKa OJUTyYHBama W H3pUllama mnpecyne. Y
MOCJICABEM JIeNy pajia pa3MOTpeHa je Heyckinal)eHOCT 3aKOHUKA O KPUBUYHOM IOC-
tynky u3 2011. ronune ca YcraBom PenyOnuke CpOuje, unju mpuka3 NpeacTaBiba
noceOHU 3Ha4yaj OBOT UCTPaKUBAbA.
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Summary: The issue of the development of criminal procedural law is an
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study. In this paper, the author will deal with the development of criminal proce-
dural legislation of the Republic of Serbia by 2011 in the first part. The current
Criminal Procedure Code, with its most recent amendments from 2019, is still
based precisely on the mentioned Code. The systematic presentation of the de-
velopment of criminal procedural legislation in the Republic of Serbia has been
burdened with both numerous changes in legislative sources and changes in the
broader social context. The issue of state frameworks and the validity of the law,
therefore, often requires a review of the broader territorial framework and an
understanding of this social dynamic. If one considers the period of formation of
the Kingdom of Serbs Croats and Slovenes in 1918, the basic feature of criminal
procedural law implied the particular interests of individual states and separate
procedural arrangements. Following the above, which is in a way an introductory
part, the paper will address the most important changes to the current Criminal
Procedure Code in relation to the 2011 Criminal Procedure Code. After the
Criminal Procedure Code of 2001 was repealed, the new Criminal Procedure
Code of 2011 came into force, which regulates several issues in a whole new
way. Finally, special attention will be paid to the inconsistency of the Criminal
Procedure Code of 2011 with the Constitution of the Republic of Serbia.

Keywords: Criminal Procedure Code 2001, Criminal Procedure Code
2011, Development of Criminal Procedural Legislation, Amendments Justifica-
tion

* stameni.mup@gmail.com



Milos$ Stamenkovi¢, Issues on the Justification of the Amendment of the Criminal Procedural ...

Development of Criminal Procedural Legislation in the Republic of Serbia

The systematic overview of the development of criminal procedural legis-
lation in the Republic of Serbia is burdened by numerous changes in legislative
norms, as well as changes in the wider social context. The issue of state legal
frameworks and the validity of its laws often requires an overview of the broader
territorial framework and an understanding of the social dynamics of the region.
If we observe the period of the formation of the Kingdom of Serbs, Croats, and
Slovenes in 1918, the basic feature of criminal procedural law implied the sepa-
rate interests of individual states and separate procedural solutions. A more de-
tailed overview of the evolution and validity of specific laws in the former
Yugoslavia is presented by Pivi¢. Thus, Pivi¢ (2011) states that until 1929,
criminal procedure law from 1891 was applied in Bosnia and Herzegovina,
while in Croatia and Slavonia an older legal source from 1875 was applied (153-
177). 1t is interesting that until that time, in the area of Istria, Dalmatia, and Slo-
venia, the Austrian law on the criminal procedure from 1873 was valid, while in
the territory of Vojvodina and Medjugorje, the Hungarian criminal procedure
from 1896 was in use.

When it comes to Serbia, in 1865, the Code of Criminal Procedure was
formed, which was later amended several times. Fragmentation of criminal
procedural law is especially noticeable in the territory of Montenegro, where, for
a long time, trials were regulated by customary law, and with the beginning of
the 19th century by the Code of Petar Petrovi¢. Furthermore, procedural aspects
in Montenegro found their basis in the Code of Prince Danilo from 1955, and it
wasn't until 1910 when modern law on criminal procedure was adopted, created
on the model of the Serbian solutions. Analyzing the more detailed historical
aspects of criminal reform in Serbia, Popovi¢ states that the first significant step
in this context was made with the formation of the Organization of District
Courts from 1846. This source puts forth the scope of jurisdiction, including “all
crimes committed by one or more persons, such as rebellion against state power,
disturbance of general peace and order, abuse of power, murder, abortion,
infliction of bodily injury, arson, theft, fraud, robbery, kidnappings, rapes, lewd
acts, polygamy” (Popovi¢, 2015, 81). In addition to specifying behaviors, which
by their nature corresponded to crimes, the subject framework determined that
the duty of district chiefs and district elders was to prevent crimes, apprehend
perpetrators and hand them over to the courts.

An interesting division of procedural duties meant that the person who
hands over the offender to the court also becomes his public prosecutor. In addi-
tion to the right to examine the perpetrators and punish the guilty, the court took
into account whether the defendant had suffered any harm greater than that nec-
essary to conduct the interrogation and render an appropriate verdict. The defen-
dant himself had the right to give an “answer”, to present his defense. At the
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same time, the courts were not allowed to apply any kind of physical coercion to
force a confession (Stamenkovi¢, 2021). However, the defendant would be pun-
ished if he told any obvious or proven lie in court. Although we are talking about
Serbia from the middle of the 19th century, the existence of some modern proce-
dural principles is noticeable. Thus, in addition to the principle of territorial ju-
risdiction, the rule of prohibition of a retrial on the same matter was applied. By
proclaiming that the court was made out of a panel of judges, the verdict was
reached by a majority vote. Only in the case of different views on the issue of
guilt, the vote of the president of the panel was the deciding factor.

An interesting procedural solution also referred to the aspect of passing
and presenting the verdict to the defendant. In the event that the sentence was
less than fifty whips with a stick, or that it meant serving a sentence lesser than
three months, the court was authorized to carry out the sentence. Nevertheless, in
the case of more severe penalties, the court was obliged to submit the verdict for
consideration to a higher instance of the Court of Appeals. Only after the con-
firmation or amendment of the first instance verdict, the verdict could be exe-
cuted. Especially important in this historical period is the relationship between
the police and police powers and the correlative framework of the competent
courts. The right to punish was entrusted to the courts, not the police. However,
given the overburdened capacity of the courts, as well as the position of the Min-
istry of Internal Affairs that the police has no potency without the right to pun-
ishment, in 1850 a Decree was passed on how the police authorities would treat
and punish criminals, as the Police Penal Code, which contained twenty chap-
ters.

Guided by the content of the Police Decree, the competence for investigat-
ing and punishing offenses was entrusted to the conciliation courts of munici-
palities, municipality presidents, district chiefs, and the Administration of the
City of Belgrade. Thus, these instances of local or municipal police authorities
had the right to conduct trials for various behaviors for which a smaller fine was
prescribed, or sentences of imprisonment of shorter duration or corporal punish-
ment of a smaller number of whips with a stick. Only if a specific offense de-
served a punishment that exceeded the limit set by law, the case would be trans-
ferred to a higher instance. In addition to the right to impose sentences, the po-
lice directly enforced them. And while this brought the desired results in terms
of the status and importance of the police, it raised the question of abuse, as well
as the convicted persons’ possibility of a right to appeal, and if “he thinks he was
beaten under the justice of God.”

According to Mileti¢ (2006), since 1929, the Criminal Code for the King-
dom of Yugoslavia, which included material aspects, and the Criminal Procedure
Code for the Kingdom of Serbs, Croats, and Slovenes, which encompassed
criminal procedural provisions, have been in force throughout the Kingdom of
Yugoslavia (82). In addition to the novelties brought by the law in question, and
in terms of professionalization of judges, the unification of the law sought to
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establish a higher level of legal security, but also a stronger central control of
court proceedings. The reasons for this kind of change can be found in the legal
practice of federalism, and especially in the context of the situations in which
court decisions from Serbian courts were not executed in Croatia and Slavonia,
arguing the existence of a separate legal area (Supreme Court of Cassation, n.d.).
The dynamics of the changes that took place during 1929 took on the dimension
of a complete legal reconstruction. As proof of such conclusion, it should be
noted that over two hundred different laws were passed during that year.

Among the new legal sources, which have their implications in the field of
criminal procedure, it is worth mentioning the Law on Gendarmerie, which was
adopted in 1930. According to the mentioned law, the Gendarmerie was posi-
tioned as an auxiliary branch of the army, entrusted with the task “as part of the
state administrative bodies of authority to watch over public safety, maintain
public order and peace and ensure the execution of the law.” The scope of au-
thority included the detection and investigation of criminal offenses, and the
bringing up criminal charges to the competent authority. An interesting perspec-
tive on the role and manner of performing the duties of the gendarmerie, in the
mentioned period, is presented by Dobrojevi¢. Thus, Dobrojevi¢ (2006, 210)
notes that harassment of persons deprived of their liberty was a regular occur-
rence. At the same time, this context did not arise only from domestic political
efforts to strengthen the police as an institution, but also from the ideology of
revenge and suffering as the essence and meaning of punishment. What is sig-
nificant in the procedural sense, however, is that guilt was presumed in a large
number of cases, and the sentence was executed without the possibility of apply-
ing an appeal mechanism.

With the end of the Second World War, there were changes in the social
and state system in this area. With the formation of the Socialist Federal Repub-
lic of Yugoslavia, the construction of a new system of legal institutions, sources,
and consequent powers began. Initially, this framework arose from the regula-
tions on the conduct of military bodies in criminal matters, and later through the
work of the national liberation committees, as civil authority bodies (Bingulac
and Dragojlovi¢, 2017, 280). The changes that followed represented various ad-
justments and the formation of a new, comprehensive system of criminal prose-
cution, as well as the establishment of procedural powers of subjects, such as the
public prosecutor who acted ex officio. The Criminal Procedure Code of 1948,
the Criminal Procedure Code of 1953, the Criminal Procedure Code of 1977, as
well as the amendments made in 1985, laid a stable foundation of the legal tradi-
tion in this area.

Analyzing the period from 1945 to the beginning of the 1990s, the role of
the police was positioned in a preventive and repressive context. Modalities of
fighting crime were covered by the Basic Law on Internal Affairs, which in-
cluded a wide field of protection of life and personal safety of citizens, mainte-
nance of public order and peace, crime prevention policies, and elimination of
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conditions and causes that affect them. Finally, in a repressive sense, the police
set itself up as an instance whose function was aimed at taking the necessary
measures to apprehend perpetrators of crimes and to secure the evidence discov-
ered during the legal actions taken (Faculty of Law in Nis, n.d.). The understand-
ing of the criminal procedural powers of the police in this period was accompa-
nied by a certain oscillation of the legislator's decision-making. This primarily
refers to the fact that until 1967, the scope of police powers was expanded, and
that after that period, it was practically reduced to a bare minimum. The same
applies to the position of the prosecutor, whose powers were reduced over time.

Taking into account the complexity of presenting the chronology of
changes, it is worth mentioning only some of the solutions contained in the law
from 1948, which can be compared with current legal solutions. According to
the Law on Criminal Procedure, the pre-trial criminal procedure was called an
investigation and was entirely within the competence of the public prosecutor.
Thus, the public prosecutor had the right to perform both explorative and inves-
tigative actions. That is, the investigation could be conducted by a public prose-
cutor, an investigator of the public prosecutor, or an authorized official of the
State Security Administration. However, what is particularly important is that
the police were on an equal footing with the prosecutors during this period but
under the supervision of the public prosecutor. This practically means that the
police could initiate, but also suspend criminal proceedings, about which they
would be obliged to inform the public prosecutor. Later in history, with the dis-
integration of the SFRY, the Republic of Yugoslavia, or later Serbia and Monte-
negro, and finally the Republic of Serbia, as the successor state, took over and
changed various criminal procedure solutions. However, given the dynamics of
all changes in this period, a detailed presentation would require a separate
monographic framework. Hence, for reasons of rationality, it is worth looking at
some closer historical perspectives.

Criminal procedure legislation in the Republic of Serbia has gone through
a very dynamic phase of development in recent years, which is not common for
such an important part of the legislation of every country. Brki¢ points out that
systemic laws, as a rule, do not need to be changed easily, quickly, or often, and
that their lifespan was once measured in decades, which is no longer the case
(Brki¢, 2013). In the foreword to his book Criminal Procedure Law II, Pavlovi¢
(2015) gave a brief overview of the development of criminal procedure law in
the Republic of Serbia, stating the following: “The transformation of the Serbian
criminal procedure based on the 1929 Code of Criminal Procedure of the King-
dom of Yugoslavia, through the law of the former SFRY from 1977, the Crimi-
nal Procedure Code from 2001, amended several times, and most importantly in
2009, and with the adoption of the new Constitution of the Republic of Serbia in
2006 and the new Criminal Procedure Code from 2011, entered into a large
(r)evolutionary phase. Although this reform was announced in 2006 with the
adoption of the Criminal Procedure Code, which accepted the public prosecutor's
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investigation, that legal text never actually came to life, its implementation was
postponed, and the regulation itself was turned into the so-called dormant law,
but with the adoption of the Criminal Procedure Code from 2011, all previous
ones were put out of force. The tripartite division of the pre-trial procedure ac-
cording to earlier regulations where the state prosecutor initiates criminal prose-
cution, the investigating judge collects evidence, and the defense attends the
investigative actions, has gone down in legal history since 2011. This model of
Serbian criminal procedure was changed with the introduction of different solu-
tions, and the most significant consequences of that are related to the inquisito-
rial state prosecution and investigation, a new attitude towards the principle of
truth, and a complete adversarial concept of the main trial.

It is clear that the changes to the Criminal Procedure Code had a direct
impact on the functioning of the entire legal system. However, a large number of
expert's criticism regarding the current text of the Criminal Procedure Code sug-
gest that the adoption of the last Code does not represent the end of the reform. It
is more than certain that work on the reform and development of criminal proce-
dure legislation must continue.

Brief Overview of the Most Important Amendments to the Current
Criminal Procedure Code in relation to the Criminal Procedure Code
from 2011

After the Criminal Procedure Code from 2001 was repealed, the new
Criminal Procedure Code from 2011 came into force, which regulated several
issues in a completely new way. The following is a brief overview of the most
significant changes to the Criminal Procedure Code from 2011 in relation to the
previous Criminal Procedure Code from 2001, from the pre-investigation proce-
dure, the investigation phase, and the indictment phase, through the preparation,
determination, and implementation of the main trail, up to the procedure of de-
ciding and announcing the verdict.

In connection with the initiation of proceedings, the legislator envisages
that regular criminal proceedings begin with the issuance of an order to conduct
an investigation, or with the confirmation of an indictment that was not preceded
by an investigation. However, for criminal proceedings to be initiated at all,
there need to be grounds for doubt that criminal offense took place that should
be prosecuted ex officio. The new Criminal Procedure Code defines the grounds
for doubt and reasonable doubt. The difference between the grounds for doubt
and reasonable doubt was made even before the adoption of this Code, but only
in theory and practice. The Criminal Procedure Code from 2011 defines the lev-
els of doubt in the following order: grounds for doubt, reasonable doubt, justified
doubt, and certainty, but it does so in the wrong way because each of these levels
of suspicion is not a set of facts as the legislator states, but a subjective under-
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standing of the organs of procedure as to whether certain facts exist or not. De-
termining the degree of doubt about the existence of a criminal offense belongs
to the phase of the pre-investigation procedure, which, as such, was established
by the Criminal Procedure Code from 2011. The pre-investigation procedure, as
a novelty in the criminal procedure, according to its legal nature corresponds to
the pre-criminal procedure that existed according to the provisions of the previ-
ous Code of Criminal Procedure from 2001.

The role of the police, which has non-procedural and procedural powers, is
important in the pre-investigation procedure There are no significant changes in
terms of non-procedural powers, while in terms of procedural powers, the new
Criminal Procedure Code, unlike the previous one, which exhaustively provided
for procedural powers of the police, did not set any restrictions, which certainly
deserves criticism. But, unlike the previous code, the new Code of Criminal Pro-
cedure gives the police the authority to take certain evidentiary actions in the
pre-investigation procedure.

The public prosecutor was given the role of head of criminal procedure for
the first time by the Criminal Procedure Code from 2001. This role in the pre-
investigation procedure was only further emphasized by the new code by pre-
scribing specific mechanisms for its operation. Article 285 of the Criminal Pro-
cedure Code prescribes the powers of the public prosecutor who, according to
the provisions of this article, leads the pre-investigation proceedings, while exer-
cising his authority the public prosecutor undertakes necessary actions aimed at
prosecuting the perpetrators of criminal offenses The body that, according to the
provisions of the Criminal Procedure Code from 2011, decides on the restriction
of the constitutional rights and freedoms of the suspect, is the pre-trial judge.
The pre-trial judge represents the court in the investigative procedure and thus
replaces the preliminary relief judge who, upon entry into force of this Code,
ceased to exist. His basic role is to guarantee and protect the fundamental rights
of freedom and by his decision to allow their restriction.

The public prosecutor may acquire knowledge about the committed crimi-
nal offense based on a criminal report and through other, direct or indirect
sources of knowledge about the committed criminal offense. If the public prose-
cutor cannot independently obtain the necessary information based on which he
will determine whether the allegations of the criminal report are correct or at
least probable, he can use his right to request the necessary information from
state and other bodies and legal entities. This is not a new possibility for the pub-
lic prosecutor because it existed under the Criminal Procedure Code from 2001,
but the new Code provides for the responsibility of those bodies and fines if they
do not act according to the order of the public prosecutor. After the public prose-
cutor acquires the necessary information and finds that there are grounds for
doubt that a criminal offense, that’s prosecuted ex officio, has been committed,
he issues an order to conduct an investigation (More in Grubac, 2014, 217-234).
This is where one of the most dominant changes introduced into the criminal
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procedure by applying the new code comes to the forefront, and that is that the
investigative procedure is no longer initiated by the preliminary relief judge, but
by the competent public prosecutor. The investigation is now, instead of the pre-
liminary relief judge, conducted by a public prosecutor who takes evidentiary
actions in the area of the court in whose jurisdiction he is. It is exactly the
change in the concept of investigation, that is, the prosecutorial investigation
instead of judicial, that has marked the reform of criminal procedural legislation.
So, instead of the judicial investigation conducted by the preliminary relief judge
and which was an organic part of the court criminal procedure, a non-judicial
investigation conducted by the public prosecutor was introduced, which is why it
is usually called “prosecutorial investigation” (See Jovanovi¢ and Petrovi¢-
Jovanovi¢, 2014 ). It unequivocally follows from the Criminal Procedure Code
that the investigation is the activity of the public prosecutor, who opens and con-
ducts it, with the caveat that the competent public prosecutor may entrust the
taking of certain evidentiary actions to other public prosecutors or the police.

Another novelty introduced by the Criminal Procedure Code from 2011 is
the possibility of implementing the so-called parallel investigations about which
many criticisms can be heard in the scientific and professional public. It is ir-
relevant that the term “parallel investigation” is not formally used in the Crimi-
nal Procedure Code, nor is the defense given a formal opportunity to “conduct an
investigation” at all, it is enough to allow the defense to perform an investigation
during the investigation conducted by the public prosecutor, which in turn, actu-
ally represents the so-called parallel investigation (Skuli¢ and Ili¢, 2012). The
second phase of the pre-trial stage - the indictment phase, consists of two sub-
phases - the filing of the indictment and the judicial review of the indictment. At
this stage, the examination of the indictment based on the objection against the
indictment and the request of the presiding judge is no longer an option. After
the indictment has been examined and confirmed, the next phase begins - the
main procedure, which consists of three procedural phases, namely: preparation
of the main trial, the main trial, and the passing of the first instance verdict.

The first phase of the main proceedings is the preparation of the main trial
to enable the uninterrupted flow and continuity of the main trial. This phase ex-
isted before under the previous code, but within this phase, the Criminal Proce-
dure Code from 2011 introduces one of the most important innovations, and that
is the holding of a preparatory hearing. As it has been shown in previous case
law, due to the unpreparedness of the main trial, criminal proceedings are often
inefficient, this is one of the more positive innovations that aims to contribute to
the efficiency and timeliness of criminal proceedings.

The next phase is the main trial, which has undergone significant changes
under the new Criminal Procedure Code. According to the provisions of the new
law, the beginning of the main trail does not coincide with the beginning of the
court’s session. According to the provisions of the Criminal Procedure Code
from 2001, the main trial began with the reading of the indictment, and now,
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according to the provisions of the new code, the main trial begins with an adop-
tion of a Decision to hold the main trial, which is prescribed by Article 385 of
the Criminal Code from 2011. Also, the entire concept of the main trial was
changed so that it acquired an adversarial character, and thus the legal tradition
of the continental and inquisitorial system of the main trial was abandoned. The
burden of proof is now on the opposing parties, and the role of the court is
mostly passive, not only during discovery but also in the phase of presenting the
evidence. The Court is obliged to take care only of the legality of the process of
presenting the evidence. The Criminal Code from 2011, unlike the Criminal
Code from 2001, regulates the hearing of the defendant, as the first evidentiary
action and an integral part of the evidentiary procedure. However, the court re-
tained some powers in the evidentiary procedure, with the possibility for the
court to exceptionally, when the court assesses that the presented evidence is
contradictory or unclear and that it is necessary for a comprehensive discussion
of the evidence, to go beyond the evidentiary proposals of the parties. This is one
of the provisions that can rightly be criticized.

In terms of the evidentiary procedure, the legislator makes a distinction be-
tween evidentiary actions and special evidentiary actions. Evidentiary actions
imply general evidentiary actions that may be undertaken in any criminal pro-
ceedings, and special evidentiary actions imply those evidentiary actions that can
be applied only for certain criminal offenses and under conditions strictly set by
the Code. At the end of the main trial, a decision-making process begins. The
court withdraws to make a decision, and the Criminal Procedure Code regulates
the procedure of pronouncing the verdict with Article 272. This part of the pro-
cedure does not contain significant changes.

Inconsistency of the Criminal Procedure Code from 2011 with
the Constitution of the Republic of Serbia

The Constitution is the highest legal act of the Republic of Serbia, and all
laws and other general acts adopted in the Republic of Serbia, as well as ratified
international agreements, must be under the Constitution. The Constitution of the
Republic of Serbia from 2006 was adopted by the National Assembly of the Re-
public of Serbia at a special session held on September 30", 2006. The Constitu-
tion stipulates that laws and other general acts shall enter into force at the earliest
on the eighth day from the day of their publication in the Official Gazette, and
earlier only if there are justified reasons for that. Consequently, in the case of the
new Criminal Procedure Code, its transitional and final provisions indicate that it
shall enter into force on the eighth day after its publication. However, the begin-
ning of its application was postponed until January 15" 2013, and then another
postponement followed, until October 1%, 2013 when the Code entered into
force. As a result, an error occurred which is both legal and technical and which
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arose as a consequence of a misinterpretation of the constitutional provisions
concerning the moment of entry into force of the act and the moment of the be-
ginning of the application of the said act. Another atypical and unusual situation
is reflected in the fact that two Criminal Codes, new and old, were applied si-
multaneously, for two years. Namely, concerning the general criminal procedure,
the Criminal Procedure Code from 2001 was applied, while the Criminal Proce-
dure Code from 2011 was in special jurisdiction cases. The unified and complete
application of the Criminal Procedure Code from 2011 occurred somewhat later,
after two years.

As the new Criminal Procedure Code introduced the concept of public
prosecutor's investigation, the investigation became the responsibility of the pub-
lic prosecutor. However, the Constitution of the Republic of Serbia prescribes
that the public prosecutor is elected by the National Assembly, at the proposal of
the Government, and the question arises whether the public prosecutor, as a body
constituted on a political basis, will be able to act as an independent body, with
the same level of independence as the courts. The reason for this dilemma is
exacerbated by the fact that the Constitution further stipulates that the public
prosecutor's office is subordinated to the executive government branch.

Concerning the transparency of the proceedings, the Constitution of the
Republic of Serbia stipulates that the public may be excluded during the entire
proceedings before the court or in part of the proceedings, only to protect the
interests of national security, public order, and morals in a democratic society,
rights of minors or privacy of the participants in the proceedings following the
law. Thus, with this provision, the Constitution determines in which cases the
exclusion of the public in court proceedings may occur. However, the Criminal
Procedure Code prescribes the reasons for exclusion of the public, stating some
other reasons, which it determines as other justified interests, due to which ex-
clusion of the public may occur. From this provision, another inconsistency with
the Constitution may be seen. Another contradiction that arises from the provi-
sion of the Criminal Procedure Code refers to the right of the injured party to
hire a lawyer. Every injured party has the right to free choice and freedom of will
when deciding on who will represent them, and this provision deprives the in-
jured party of that right.

Conclusion

The idea of this research is to point out certain issues and justification of
changes in the criminal procedure legislation of the Republic of Serbia in 2011.
The paper is systematized into three parts. The first part refers to the develop-
ment of criminal procedure legislation of the Republic of Serbia. The develop-
ment of criminal procedural legislation in the Republic of Serbia is burdened by
numerous changes in legal texts, as well as changes in the wider social context.
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The issue of legal frameworks and the validity of laws, therefore, often requires
an overview of the broader territorial framework and an understanding of the
social dynamics of the region. When it comes to Serbia, in 1865, the Code of
Criminal Procedure was adopted, which was later amended several times. Evi-
dent special fragmentation of criminal procedural law is noticeable on the terri-
tory of Montenegro, and where the criminal trial was regulated by customary
law, and later with the beginning of the 19th century by the Code of Petar Pet-
rovi¢. Also, procedural aspects in Montenegro found their basis in the Code of
Prince Danilo from 1955, and it wasn’t until 1910 when a modern law on crimi-
nal procedure was adopted, created on the model of the Serbian solutions. In this
first chapter, the author looks at some of the most significant moments of legisla-
tive changes from the mentioned period until 2011.

In the second part, the focus is put on a brief overview of the most impor-
tant changes to the current Criminal Procedure Code in relation to the 2001
Criminal Procedure Code. This research into this issue began with the presenta-
tion of the situation in which the Criminal Procedure Code from 2001 was re-
pealed when the new Criminal Procedure Code from 2011 came into force,
which regulated numerous issues in a completely new way. A brief overview of
the most significant changes to the Criminal Procedure Code from 2011 in rela-
tion to the previous Criminal Procedure Code from 2001 is given, from the pre-
investigation procedure, the investigation phase, and the indictment phase,
through the preparation, determination, and conduct of the main trial, and until
the procedure of reaching and announcing the verdict. In the last part of the pa-
per, the inconsistency of the Criminal Procedure Code from 2011 with the Con-
stitution of the Republic of Serbia is presented, whose review represents the spe-
cial significance of this research.
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